HOTEL MANAGEMENT AGREEMENT







4346-8827-085089

TABLE OF CONTENTS

This Table of Contents is not a part of this Hotel Management Agreement and is provided
only for convenience of reference.

ARTICLE ONE -

DEFINITIONS . .c.cov o reeresesne s eeeereseeesssseener et et scss s et 1

ARTICLE TWO.

ENGAGEMENT OF OPERATOR ..cccvorcectesreneecreereessseseesessssesneece e sessssessssseeene st esssoss s 7

ARTICLE THREE |

SERVICES TO BE PERFORMED BY OPERATOR .ccvvvvvrerrrerrersrmseesacsssecssssesiesessseresseesssssee 8
SECTION 3.1 = MANAGEMENT BY OPERATOR .cocveernrsescsercsssssessonecesnse e 8
SECTION 3.2 — PRE-OPENING SERVICES...ccccorrovrrerenmsesscesemsrormsseessesssirsssssssmessceessisnes g
SECTION 3.3 ~ INDEPENDENT CONTRACTOR ..corssecceericrerirmescsareransenssenessshemrscessssin 9
SECTION 3.4 — PERSONNEL ....ccoccecommmmeeremmcrrasesessererrressssssresresssesessssssmssssmsoeseessstsamsesos 9
SECTION 3.5~ OPERATION .ocvercrterasssssenesesseresesesssssesssseseesressssnesmsnnessessaseesses s 10
SECTION 3.6~ DEVELOPMENT OF WRITTEN OPERATIONAL

PROCEDURES AND POLICIES FOR THE HOTEL............. S 10

SECTION 3.7 = BUDGETS .coovveressesererssssessssmssmssesesmsesssssssesaseesesesssorsessersosssniosoe e 1
SECTION 3.8~ CONTRACTS vvoreecnrercsemsssesmrsesesssosesossseoseessmssscsensosasasssssesescsssesenesss 12
SECTION 3.9 — COMPLIANCE WITH LEASE....ocooocccvsermmmmrreeresesssmssiassmssessessessinre 16
SECTION 3.10 — OTHER ADDITIONAL DUTIES OF OPERATOR .....coocuvvermearscrrensees 17

ARTICLE FOUR -

ADVERTISING AND SALES PROMOTION ....ocvccovemressmmsressrsessmssossssssessemsasasssessmereesserssnsone 18

ARTICLE FIVE -

EXPENSES REIMBURSED BY OWNER ......ooccecvrurtceeranesreessmseenreesessmssssssosvssessenesssesessonseons 8

ARTICLE SIX |

EXPENSES TO BE BORNE BY OPERATOR w.cvevorvcrrmnreverssnssroresrsvmsseseseesssessosenssessismoseesens 19
SECTION 6.1 — CORPORATE MANAGEMENT STAFF OF OPERATOR.......c.ocoocsevcen 19
SECTION 6.2 — HOSPITALITY CONSULTANT: ..oovccereeseeereerscrserereerensercssessssseesessoen 19

ARTICLE SEVEN

COMPLIANCE WITH LAWS ccccoovrormeeersossresssesssoeeesssssssossassssesssesesssosesessserinmeeseess s 19
SECTION 7.1 — COMPLIANCE BY OPERATOR............ e e 19
SECTION 7.2 = SALES TAX w.ovvvrermmereresssressmsassseracsssssssessessssesssesssrssossosssssessasossssesssssce 19
SECTION 7.3 ~ ENVIRONMENTAL LAWS AND REGULATIONS ......ccocoovmmrmrerrirsrne 20



43846-8827-0850\9

ARTICLE EIGHT

FUNDS; DISBURSEMENT OF FUNDS .....ccovvecteeeesteeroeesse s soeeesesessesssesesssessoene s sssseseessoe 21
SECTION 8.1 — REVENUE AND OPERATIONS FUND OF THE BOND FUND .......... 21
SECTION 8.2 — PAYMENT OF OPERATING EXPENSES: . e.o.1occesssseerueeeerresssensenersesscen 21

ARTICLE NINE |

BOOKS AND RECORDS; AUDITS ...ccooccvunterseemeensssesesiacessssiriresamsosesassesesssesnossseserersneere 22
SECTION 9.1 = GENERAL. c.oooooeecsesaseerenseassssssesseesesss s sssssssssssesssssessssessssasssessreceee 22
SECTION 9.2 = MONTHLY REPORTS. ..cc.cccrmmececreemierisemssses s sssesssmsomsssmmsssssssressssesssseeeeses 22
SECTION 9.3 = ANNUAL AUDITS. c-oooosessersceemeereressesemsesreeressesesseessssemseees s sossnses s 22 -
SECTION 9.4 — TERMINATION. ...covvrvreriereveresessmnessressssssneconeen e 23
SECTION 9.5 = TAX RETURNS. 11octcestcerrseeasrmsemrereceessessesssssoesessesesssssmseeseseensscesseseeeecec 23

ARTICLE TEN

RESERVED .. ..cooo oo ssees s sss 850 1 b 1 e b1 23

ARTICLE ELEVEN

INSURANCE ..1.1e1eevve e somsses etk s s 23
SECTION 11.1 - INSURANCE REQUIREMENTS ..occovovsvcerrars s e 23
SECTION 11.2 — CERTIFICATES OF COVERAGE ...ucuvcuvuvrnrrerrecrsessassssssnessssseecssesosio 23
SECTION 11.3 ~ CLAIMS PROVISION ......c.oovsrerornecr SOOI 24
SECTION 11.4 ~ NO LIMITATION OF LIABILITY ....coovoiemmeueirnnrenereenssssonssensensassssss o 24
SECTION 11.5 - INSURANCE BY OWNER .......oocoocoreoeoemeren s ssssesenssissssssessenen 24

ARTICLE TWELVE ,

MANAGEMENT FEE AND PRE-OPENING COMPENSATION ......coccourriorrenresreesinnrsssonenenn 24
SECTION 12.1 = MANAGEMENT FEE-.........ooootimmmureruecinnsensenesrenemes st sssssssssssers s 24
SECTION 12.2 - PRE-OPENING COMPENSATION ...cocoooosoricrmcemsrimrrresessssmsseseseceseesorne 25

ARTICLE THIRTEEN | |

OPERATOR’S TRADE NAMES, TRADEMARKS, AND SYSTEMS ..c.vcccuurmrerevrrarerersssrncereen 25
SECTION 13.1 = OPERATOR’S RIGHTS ...ccoovvoresseomnemnecenesmerecerereneersessesssssssesresmsseessesesso 25
SECTION 13.2 — USE OF NAME .ooovoroccceerrnen e e 26

ARTICLE FOURTEEN

TERM OF AGREEMENT AND TERMINATION .....ocooroirrirecermnenrassssssssssssssesssessssessssesssssse 26
SECTION 14.1 = TERM...coormrrrenrerenrererenesennessssscsossasessasesseresseeee et 26
SECTION 14.2 = TERMINATION ..ooooeescemurcammmcrrnsssssrssesssesssasessoesasssssssesseesasssesseesssaseen 26
SECTION 14.3 ~ ACTIONS TO BE TAKEN UPON TERMINATION .....cc.ccvorrerimrcceennn 28

- i -




4846-8827-085009

ARTICLE FIFTEEN
REPAIRS, MAINTENANCE, CAPITAL IMPROVEMENTS, AND RENOVATIONS ........... 30

SECTION 15.1 — REPAIRS, MAINTENANCE, AND CAPITAL IMPROVEMENTS....... 30
SECTION 15.2 — RENOVATIONS

....................................................................................... 30

ARTICLE SIXTEEN

NOTICES ... oot se et b bt et e e et e e et et s e rn e 31

ARTICLE SEVENTEEN

PUBLIC RECORDIS ..ottt et ccnne st ass v e s ess s ma s e s e nrs s s s s 31

ARTICLE EIGHTEEN :

ASSIGNMENT OR TRANSFER BY OR CHANGE IN OWNER ..o w31
SECTION 18.1 — ASSIGNMENT BY OPERATOR: ..coirieem s 31
SECTION 18.2 — ASSIGNMENT OR TRANSFER BY OWNER....cooocciiciiiniinnn32
SECTION 18.3 — TRANSFER COSTS ..ottt st s 32

ARTICLE NINETEEN

INDEMNIFICATION AND LIMITATION OF LIABILITY .o 32
SECTION 19.1 — LIMITATION OF LIABILITY oo .32
SECTION 19.2 — INDEMNIFICATION.....oouiiiciiniiir et 32
SECTION 19.3 — PERSONAL GUARANTEES ..o 33
SECTION 19.4— SURVIVAL .. ettt re s e st e 33

ARTICLE TWENTY

CLAIMS; MEDIATION.............. e eretetes et n et st e ne e et et e ettt 34

ARTICLE TWENTY-ONE

QUALIFIED MANAGEMENT AGREEMENT ...ttt e 34
SECTION 21.1 ~ QUALIFIED MANAGEMENT AGREEMENT ..o 34
SECTION 21.2 ~ RESERVATION SYSTEM; CHAIN SERVICES ..o 35

ARTICLE TWENTY-TWO ‘

MISCELLANEOQUS PROVISIONS ..ottt ns e s e 35
SECTION 22.1 — REPRESENTATION AND WARRANTY OF OWNER ... 35
SECTION 22.2 — NOPARTNERSHIP OR JOINT VENTURE. ... 36
SECTION 22.3 — INCORPORATION OF DOCUMENTS ... 36
SECTION 22.4 — SUCCESSORS AND ASSIGNS BOUND ..o e e 36
SECTION 22.5 - ADDITIONAL DOCUMENTS ..o 36
SECTION 22.6 ~ GOVERNING LAW . e 37
SECTION 22.7 — SEVERABILITY oottt s o 37
SECTION 22.8 — COMPLETE AGREEMENT ... 37
SECTION 22.9 — NO THIRD PARTY BENEFIT ..o, 37
SECTION 22.10 — NONWAIVER ... SOOI 37
SECTION 22.11 — PAYMENT OF CLAIMS BY OWNER ... 37

~ 11t -



4846-8827-0850\8

SECTION 22.12 — CONSTRUCTION OF AGREEMENT w..coocooseoeeoeeeereseeereeesseeeeeesessene 38
SECTION 22.13 — COUNTERPART EXECUTION oo 38
EXHIBIT A _
TN SU R ANCE oo A-1
EXHIBIT B |
PRE-OPENING BUDGET oo oo oo B-1
EXHIBIT C
REIMBURSEMENT REQUEST ..o eeee e eeeeeseeemeeeseeesseeesesseeeeseseseeesmseseseeen C-1
EXHIBIT D
NV A e e D-1
EXHIBIT E
LEASE NO. DA CWAL 1972233 oo e, E-1
EXHIBIT F
REGULATION S oo, F-1
EXHIBIT G
REQUEST FOR APPROVAL OF CONTRACT AND BOND COUNSEL OPINION............ G-1
EXHIBIT H
REQUEST FOR APPROVAL OF CONTRACT cerrovoeeresveeoessereneeereseeseeeseiesseseresmeseose s e H-1
EXHIBIT 1
PROPRIETARY EMPLOYEE POLICIES ........ e seeec 1
EXHIBIT J
BONUS PLAN oo e 3-1
EXHIBIT K
GUARANTY oo, K-1

v -




HOTEL MANAGEMENT AGREEMENT

THIS HOTEL MANAGEMENT AGREEMENT, herein this “Agreement”, is made
and entered into effective the 28th day of January, 2008 (the “Commencement Date™), by and
between Jowa Department of Natural Resources, an executive branch department of the State of
Towa, with its principal offices located at Wallace State Office Building, 502 East Ninth Street,
Des Moines, Towa 50319-0034 herein “Owner”, and Central Group Management, LLC, with ifs
principal offices located at St. Cloud, Minnesota herein “Operator.”

WHEREAS, Owner proposes to design, plan, develop, bid, and construct a destination
State Park known as Honey Creek Resort State Park (“Honey Creek Resort State Park”) m
Appanoose County, lowa, to co-exist in a delicate, natural environment, and Owner issued a

Request for Proposal (“RFP”) for management services regarding the operation of the Honey
Creek Resort State Park;

WHEREAS, Operator is engaged in the operation of hotels, conference centers and
related facilities and are experienced in various phases of hotel development and operations;

WHEREAS, Operator was selected as the successful bidder to provide management
services for the operation of the Honey Creek Resort State Park;

WHEREAS, Owner is desirous of utilizing the services and experience of Operator in
connection with the operation and management of the Hotel (as defined herein), including pre-

opening services, and Operator desires to render such services, all upon the terms and conditions
set forth hereinafter;

NOW, THEREFORE, in consideration of the mutual promises, covenants and
agreements contained herein, and for other ‘good and valuable consideration, the receipt and
adéquacy of which are hereby acknowledged, Owner and Operator agree as follows:

ARTICLE ONE
DEFINITIONS

For the purposes of this Agreement, unless another meaning is implicitly indicated by the
context, the following terms shall have the following meanings: -

“ACT” means lowa Code chapter 463C (2007), as amended from time to time, and the
administrative rules enacted thereto.

“ANNUAL OPERATING BUDGET" shall have the meaning set forth in Section 3.7.1.
“BOND FUND” means the Honey Creek Premier Destination Park Bond Fund
established with the Treasurer of the State of lowa pursuant to the Indenture and lowa Code

section 463C.11 (2007) as amended from time fo time.

“BUSINESS DAY” means any day other than a Saturday, Sunday or legal holiday for
the Owner.



“CAPITAL EXPENDITURES” means any expenditure for the long-term betterment or
improvement of the Hotel including any renovation, rehabilitation, expansion, alteration, change,
addition, or improvement in or to the interior or exterior of the Hotel.

“CHANGES IN TAX LAW?” means, after the Commencernent Date, any amendment to
the Code, any temporary, proposed, or final regulation promulgated by the United States
Department of the Treasury, any ruling, procedure, notice, announcement, technical advice
memorandum, field service advice, or similar guidance issued by the Internal Revenue Service
concerning Section 141 of the Code (even if not legally precedential), or any change,
clarification, or elaboration in any judicial decision, that would cause Bond Counsel to be unable
to deliver an Opinion of Bond Counsel to the effect that, assuming the change had been effective
as of the date of issuance, interest on tax-exempt financing issued to finance the Hotel would be
excludible from gross income of the holders. Change in tax law shall include only those changes
which apply retroactively to the tax-exempt financing initially issued to finance the Hotel.

“CODE?” means the Internal Revenue Code of 1986, as it may be amended, to the extent
any amendment applies retroactively to tax-exempt financing issued to finance the Hotel. Any
reference to a provision of the Code shall include the applicable regulations of the Department of
the Treasury promulgated or proposed with respect to such provision.

“COMMENCEMENT DATE” means January 28, 2008.

“COMPENSATION"” means all costs of employment of all Hotel Employees, including
direct salaries and wages paid to, or accrued for the benefit of such employees; bonuses and
incentive compensation; all fringe benefits payable to, or accrued for the benefit of such
employees, including pension or retirement contributions, group life, accident and health
insurance premiums, profit sharing, disability and other similar benefit.

“CONSTRUCTION MANAGEMENT AGREEMENT?” means the AIA Document
B801 Cma-1992, Standard Form of Agreement Between Owner and Construction Manager,
dated as of March 9, 2006 between the Construction Manager and the Owner.

“CORPORATE MANAGEMENT STAFF” means agents, officers, executives and
employees of the Operator who are not directly employed at the Hotel and are located at
Operator’s corporate offices and who may provide supervisory, consulting, administrative or
legal services to Operator in regular course of business of Operator.

“EMPLOYEE POLICIES” means those policies defined in Section 3.4.3.

“ENDANGERED SPECIES” means any species of fish, plant life, or wildlife which is
in danger of extinction throughout all or a significant part of its range, including those listed in
571 lowa Admin. R. 77.2, as amended from time to time.

“ENVIRONMENTAL POLICIES” mean those policies defined in Section 3.6.2.

“EXCLUDED CONTRACTS?” shall mean a Contract with a Person that (a) the Owner
concluded does not result in private business use of the Hotel within the meaning of Treas. Reg.
§ 1.141-3, as amended from time to time, (b) was specifically approved by Owner, or (¢) those

2.




Contracts listed in Section 3.8.4. Owner and Operator may modify the preceding definition of
Excluded Contracts upon receipt of an Opinion of Bond Counsel.

“EXECUTIVE STAFF” means the General Manager, Sales Manager, Marketing
Manager, Housekeeping Manager, Food and Beverage Manager, Golf Manager and Golf Course

Superintendent or any individual employed by the Operator at the Hotel having a comparable
title for such responsibility for the Hotel.

“FISCAL YEAR?” means each twelve-month period from July 1 through June 30 of the
next calendar year, except that the first Fiscal Year shall be that period beginning on the
Commencement Date and ending on the following June 30.

“FIXED ASSET SUPPLIES” means items included within “Property and Equipment”
under the Uniform Systems of Accounts which may be consumed in the operation of the Hotel or
are not capitalized inchuading, but not limited to, linen, china, glassware, tableware, uniforms and
similar items whether used in connection with public space or guest rooms.

“FIXED EXPENSES” means (1) debt service payments and deposits to the Debt
Service Reserve Fund, the Rebate Fund, the Operating Reserve Fund and the Capital
Improvement Fund, as each is defined in and required by the Indenture and (2) insurance
payments and expenses required under Article Eleven herein or by the Indenture.

“FURNITURE, FIXTURES AND EQUIPMENT” means ﬁjmitufe, furnishings, light

fixtures, equipment, fixtures, and personal property of every kind and nature located in or upon
the Hotel.

“GAAP” means generally accepted accounting principles set forth in the opinions and
pronouncements of the Accounting Principles Board of the American Institute of Certified Public
Accountants and statements and pronouncements of the Financial Accounting Standards Board
or in such other statements by such other entity as may be approved by a significant segment of

the accounting profession of the United States, which are in effect as of the Commencement
Date.

“GROSS SALES” means all receipts, revenues, income, and proceeds of sales of

whatever kind or nature received by Operator or Owner directly or indirectly from the operation
of the Hotel.

“GUEST RECORDS” means guest lists, reservation information, data and other

information pertaining to the guests or customers of the Hotel, which shall be exclusively owned .
by the Owner.

“GUEST ROOM? shall mean a separately keyéd lodging unit of the Lodge or separately
keved cabin.

“HOTEL” means the Owner’s leasehold interest on the real property, improvements,
and all appurtenances known as the “Honey Creek Resort State Park™ in Appanoose County,
lowa, to co-exist in a delicate, natural environment as identified in the footprint map attached



hereto as Exhibit D, including, without himitation and whose ultimate location within the
footprint map may change, the following:

a. a 105-room lodge with restaurant and lounge overlooking Rathbun Lake
(the “Lodge”); '

b. a 15,000 square-foot indoor family aguatic center (the “Aquatic Center™);

C. a 5,000 square-foot conference/retreat center (the “Conference Center”
and, together with the Lodge and the Aquatic Center, the “Main Lodge
Facility™);

d. an 18-hole golf course/club house/practice facility;

e. 28 family and group cabins and to the extent the following facilities are
built;

f. an upscale 20-30 site recreational vehicle campground equipped with full-

service utility hook-ups;

g paved or asphalt biking and pedestrian trails;

h. enclosed picnic shelters for family and group gatherings;

L a guest boat ramp and docking facilities; and

J- apedestrian bridge to facilitate access and trail linkages between the

existing Honey Creek State Park and the Hotel;

meluding guestrooms, Jounges, kiosks, restaurants, convention facilities, all Furniture, Fixtures
and Equipment, parking areas, walkways, roadways, and all other aspects of the Honey Creek
Resort State Park complex, except those areas covered by other agreements or contracts, the

activity center and all rugged or ungroomed trails. The Owner has the exclusive right to amend
this definition of Hotel.

“HOTEL EMPLOYEES” means all employees of the Operator employed at the Hotel,
but excluding Corporate Management Staff.

“HOTEL POILICIES” means those policies defined in Section 3.6.1.

“HOTEL STANDARDS” means, at minimum, the generally equivalent facilities or
level of service expected at a three-star hotel.

“INCOME BEFORE MANAGEMENT FEE AND FIXED EXPENSES” means such
term as set forth in the Owner’s audited financial statements.

“INDENTURE” means the Indenture of Trust dated as of October 1, 2006 among the

Honey Creek Premier Destination Park Authority, the Owner, the Treasurer of the State of Towa
and Bankers Trust Company, National Association.

-4 .




“INITIAL OPERATING BUDGET” means the initial operating budget to be prepared
pursuant to Section 3.7.2.

“INVENTORIES” means “Inventories” as defined in the Uniform System of Accounts,
such as, but not limited to, provisions in storerooms, gift shops, the pro-shop, refrigerators,
pantries and kitchens; beverages in wine cellars, bars and restaurants; other merchandise

intended for sale; fuel; mechanical supplies; stationary; and other expensed supplies and similar
items.

“LEASE” means Lease No. DACW41-1-97-233 between the Secretary of the
Department of the Army and the Owner, as amended by the Supplemental Agreement No. 1, the

Supplemental Agreement No. 2, and as further supplemented and amended from time to time.
See Exhibit E.

“MANAGEMENT FEE” means an amount designated to be paid to Operator as more
fully set forth in Section 12.1.

“OPERATING EXPENSES” means expenses and deductions authorized to be paid in
accordance with the Pre-Opening Budget, Initial Operating Budget, or the Annual Operating

Budget or as otherwise approved by Owner, arising out of the actual day-to-day operation of the
Hotel, including, without limitation, the following:

A. All Compensation, payroll taxes, unemployment insurance contributions,
social security taxes, worker’s compensation, and all other employee-related expenses;

B. Charges for heat, water, light, power, telephone, and other utilities and
services;

C. Repairs to and maintenance of the Hotel excluding, however, Capital
Expenditures;

D. Any amounts due Operator pursuant to Articles Twelve and Ei ghttigpfof -
this Agreement; "

o
o

E. Legal fees and fees of any independent certified public aé’éountant for
services relating to the operation of the Hotel and its facilities or this Agreement including
Opinions of Bond Counsel, excluding any fees associated with the negotiation or preparation of
this Agreement, and any other professional fees and costs;

F. Expenditures for all marketing, advertising, sales promotion, and public
relations;

G. All administrative and general expenses, including, without limitation,
reasonable charges for data processing performed by Operator, but excluding any compensation,
costs or other expenses of the Corporate Management Staff;

H. Any leasehold rental expenses for equipment, including, without
limitation, telephone, televisions, and satellite dishes;

-5 .



L Debt service (interest and principal) on loans related to the operation of

the Hotel;
I Property taxes and assessments and payments in lieu of taxes;
K. Cost of any audits requested or desired by Owner or Operator;
M. All reasonable business, entertainment, travel, and other reasonable

expenses associated with the operation of the Hotel incurred by Operator and the Hotel
Employees;

N. Insurance expenses pursuant to Article Eleven hereof; and

0. All other reasonable proper and necessary expenses and deductions, of
whatever kind or nature, arising out of the operation of the Hotel.

_ “OPERATING RESERVE FUND” means the fund by that name established pursuant
to the Indenture and held by the Treasurer.

“OPERATOR” means Central Group Management, LLC.

“OPINION OF BOND COUNSEL” means a written opinion of nationally recognized
bond counsel selected by Owner.

“OTHER OPERATOR PROPERTIES” means all other hotels and resorts owned,
operated or managed by the Operator, including but not limited to those specifically listed 1n the
Operator’s Proposal as defined in Section 22.3.

“OWNER?” means lowa Departinent of Natural Resources, its successors and assigns.

“OWNER PROPERTY” includes the Hotel; Inventories;. Fixed Asset Supplies;
Furniture, Fixtures and Equipment; Guest Records; Employee Policies not otherwise identified
on Exhibit 1 hereto; Hotel Policies; Environmental Policies; Procurement Policies; all policies
and procedures developed by Owner and Operator for the operation and maintenance of the
Hotel; Hotel equipment, Hotel supplies, Hotel fixtures and Hotel software purchased for the
Hotel or Operator and paid for or reimbursed by Owner; and any and all items purchased for the
Hotel or Operator and paid for or reimbursed by Owner. '

“PERSON” means a corporation, association, partnership, hmited lability company,
joint venture, trust, organization, business, individual or government or any governmental
agency or political subdivision thereof.

“PRE-OPENING BUDGET” means the budget for pre-opening expenses to be
prepared pursuant to Section 3.7.3.

“PRE-OPENING COMPENSATION” means the pre-opening compensation defined in
Section 12.2.

“PROCUREMENT POLICIES” means those policies defined in Section 3.6.3.

-6 -




“REVENUE AND OPERATIONS FUND” means the Revenue and Operations Fund
established in the Indenture.

“REVENUE PROCEDURE 97-13” means Revenue Procedure 97-13 issued by the
Department of Treasury setting forth conditions under which a management contract does not
result in private business use of bond-financed facilities.

“SCHEDULED OPENING DATE” shall mean the first day on which the Main Lodge
Facility is open for business to paying guests, which is anticipated to occur in August 2008.

“SUBSTANTIAL COMPLETION DATE” means the date upon which Architect has
certified under AIA Document A201/Cma between the Owner and Architect dated as of
February 21, 2007, as incorporated m the AIA Document A101/Cma between the Owner and
Hanssen Company Inc. dated as of July 17, 2007, that the construction of the Main Lodge
Facility is substantially complete, such date to be accepted by Owner.

“SYSTEMS?” means any systems, computer software, methods, procedures, techniques,
trade secrets, know-how, or any materials or devices constituting proprietary information owned
by Operator with respect to the Hotel; provided, the Guest Records shall be not be considered
part of the Systems. The term “Systems” shall not include any systems, computer software,
methods, procedures, technigues, trade secrets, or any materials or devices paid by or reimbursed
by Owner for the Hotel (as an Operating Expense or otherwise). '

“FERMINATION” means the expiration or sooner cessation of this Agreement.

“THREATENED SPECIES” means any species which is likely to become an
endangered species with the foreseeable future throughout all or a significant portion of its range,
including those listed in 571 lowa Admin. R. 77.2, as amended from time to time.

“TRADE NAMES” means the names, trade names, trademarks, and service marks of
Operator, or any variations thereof when used alone or in conjunction with some other word or
words, or some other design, and shall exclude names, trade names, trademarks and service
marks of Owner, the State of lowa, the Honey Creek Resort State Park and the Hotel and the

name and use of “Honey Creek Resort State Park™ and “Honey Creek” or any reasonable
variation thereof. :

“UNIFORM SYSTEM OF ACCOUNTS” means the Uniform System of Accounts for
Hotels, Eighth Edition, as recommended and prescribed by the Hotel Association of New York
City, Inc., and adopted by the American Hotel Association of the United States, as revised from
time to time and as modified by applicable provisions of this Agreement.

~ ARTICLE TWO .
ENGAGEMENT OF OPERATOR

On the terms and subject to the conditions of this Agreement, Owner hereby engages
Operator as the exclusive operator of the Hotel, and Operator hereby undertakes and agrees to



perform, either directly or through its subcontractors, the services set forth in this Agreement and
to comply with all of the provisions of this Agreement.

ARTICLE THREE
SERVICES TO BE PERFORMED BY OPERATOR

SECTION 3.1 - MANAGEMENT BY OPERATOR: On and after the Scheduled
Opening Date, Operator shall have the responsibility and duty to direct, supervise, manage, and
operate the Hotel and to determine the programs and policies to be followed in connection
therewith, all in accordance with the provisions of this Agreement and the Lease. However,
Operator agrees to consult with and obtain the approval of Owner on all major programs and
policy matters which could substantially affect the type, character, or financial performance of
the Hotel, including but not limited to, those programs and policies set forth in Sections 3.4.3,

'3.6.1, 7.3.1 and 7.3.6. Operator acknowledges that the operation and maintenance of the Hotel
must be in accordance with the Lease, and agrees to comply with all applicable provisions of the
Lease as provided in Section 3.9. '

SECTION 3.2 - PRE-OPENING SERVICES: Operator shall perform the following
pre-opening services:

(a) Develop and submit to Owner for approval a Pre-Opening Budget as
required by Section 3.7.3 and schedule of pre-opening activities. Operator shall continually
revise and submit for approval to Owner changes to the Pre-Opening Budget and schedule of
pre-opening activities, such schedule to include periodic meetings with the Owner.

(b) Provide monthly progress reports to Owner regarding the Pre-Opening
Budget and the schedule of pre-opening activities. '

{c) Recruit, train and employ the staff required for the Hotel.

(d) Negotiate necessary contracts and leases for retail and lobby space within
the Hotel.

(e) Undertake pre-opening promotion, advertising and marketing, including
opening celebrations and related activities.

(f) = Test and, if necessary, implement modifications of the Hotel operations.

(g) Apply for the initial licenses and permits required for the operation of the
Hotel as contemplated by and in accordance this Agreement.

(h) Be responsible for the design, specification and purchasing, as well as
managing the delivery and installation of all Furniture, Fixtures and Equipment.

(i) In general, render such other miscellaneous services incidental to the
preparation and organization of the Hotel’s operations as may be reasonably required for the
Hotel to be adequately staffed and capable of management on the Scheduled Opening Date and
during the first Fiscal Year, including development and implementation of marketing and sales
programs, accounting and budgeting controls and similar operational items.
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SECTION 3.3 - INDEPENDENT CONTRACTOR: The status of Operator shall be
that of an independent coniractor. The Operator, its employees, agents and any subcontractors
performing under this Agreement are not employees or agents of the State of lowa or any
agency, division or department of the State of Jowa. Neither Operator nor its employees shall be
considered employees of Owner or the State of Iowa for federal or state tax purposes. Owner
will not withhold taxes on behalf of Operator (unless required by law).

SECTION 3.4 - PERSONNEL:

3.4.1. Geperal. Operator shall employ, discharge, promote and supervise all
Hotel Employees necessary, desirable, and appropriate for the operation of the Hotel. The
Executive Staff shall be properly qualified for their positions and the direct compensation
payable to such persons shall be comparable to the direct compensation paid to such persons

employed at comparable Other Operator Properties, taking into account the location and size of
the Hotel.

. Owner shall have the right but not the obligation to approve the selection of
General Manager, including the right to interview candidates for such positions; provided that
Owner shall be deemned to have approved the appointment of any such individual unless Owner
delivers notice of its disapproval of such appointment within five Business Days after Operator’s
delivery to Owner of (a)a written summary of such individual’s professional experience and
qualifications and (b) notice of Operator’s desire to make an offer of employment to such
individual. If the Owner disapproves an applicant that Operator would have otherwise extended
an offer of employment, Owner shall indemnify Operator in accordance with Section 19.2.2 for
any claims arising directly from Owner’s disapproval of such applicant.

3.42. Operator as Emplover. All Hotel Employees shall be employees of
Operator, and all compensation to such employees shall be paid by Operator. Compensation
shall be paid in accordance with Article Eight. Operator shall establish appropriate payroll
accounts covering all Hotel Employees. Operator shall be solely responsible for all
compensation paid to Corporate Management Staff for any services provided under this
Agreement. Operator will create a special purpose entity to employ the Hotel Eniployees;
however in so doing, Operator shall not abrogate any term, duty, obligation or covenant owed to

Owner under this Agreement and Operator shall be solely responsible and liable to Owner under
this Agreement.

3.4.3. Emplovee Policies. ‘Operator shall develop written employee policies and
procedures, including, without limitation, Compensation, and other salaries, wages, evaluations,
overtime, vacations, leaves of absence, employee benefits, and non-discrimination (collectively,
“Employee Policies™), and such Employee Policies shall be submitted to the Owner for approval
on an annual basis along with the Annual Operating Budget. Operator shall have the burden of
providing information and evidence to Owner that Compensation is reasonable and comparable
to the market area and Other Operator Properties of comparable size and location. Initial
Employee Policies shall be submitted to Owner for final approval, such final approval to be
obtained within 120 days after the Commencement Date. Operator shall comply with all
Employee Policies. All Employee Policies developed specifically for the Hotel and not
otherwise specifically identified on Exhibit 1 hereto shall be Owner Property. '
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3.4.4. Assignment of Hotel Emplovees. At the discretion of Operator, the Hotel
Employees may be temporarily assigned to other properties operated by Operator provided that
such temporary assignment does not materially affect business operations at the Hotel; provided,
however, that the Hotel shall be reimbursed therefor by Operator or the property to which the
employee was assigned at a rate of one hundred twenty percent (120%) of the employee’s gross
salary for the period of temporary assignment. The payment aforedescribed shall be full and
final reimbursement to the Hotel relating to the temporarily assigned employee’s salary,
. withholdings, plan contributions, health insurance and other benefits, and the like. With pror
consent of the Owner, Owner agrees to reimburse Operator for all trave] expenses to and from
the Hotel for such Hotel Employees.

3.4.5. Business Expenses. Operator shall be paid or reimbursed for all
reasonable business expenses of Hotel Employees, including travel expenses, in accordance with
the Annual Operating Budget, Initial Operating Budget or Pre-Opening Budget (as the case may
be) or as otherwise approved by Owner in accordance with Article Eight. Reasonable business
expenses shall be determined in accordance with the applicable budget then in effect and with
standard practices and travel policies of Other Operator Properties of similar size and location to
the Hotel.

3.4.6. Bonus Pool Based on Performance. Any bonus compensation paid to
Hotel Employees shall be paid by Operator pursuant to the policy set forth on Exhibit J (the
“Bonus Plan™). Operator shall not amend or deviate from the Bonus Plan without approval by
Owner and a favorable Opinion of Bond Counsel.

_ 3.4.7. Qwner Complaint Procedure. Operator shall establish a procedure for
Owner to report any unsatisfactory performance or conduct of any Hotel Employee. Operator
shall give due consideration to such reports; however, all disciplinary decisions shall rest solely
with Operator. '

SECTION 3.5 - OPERATION: Operator shall operate the Hotel and all of its facilities
and activities in such manner as is customary and usual and in accordance with the Hotel
Standards, including supervisory services, and shall provide soch facilities and services at the
Hotel as customary under the Hotel Standards and consistent with the terms of this Agreement.

SECTION 3.6 - DEVELOPMENT OF WRITTEN OPERATIONAL
PROCEDURES AND POLICIES FOR THE HOTEL

3.6.1. General Operating Procedures. In addition to Employee Policies,
Operator shall prepare and develop written procedures and policies for the operation of the
Hotel, including but not limited to procedures and policies for the following: (a) guest rates, fees
and charges at the Hotel, including all lodging and recreational activities; (b) guest policies
including compliant procedures and intervention policies by Operator; (c) guest and employee
comment procedures and Operator review and responsiveness thereto; (d) emergency
management plans and policies, including periodic meetings with local emergency services
providers; (e) waste management policies, including coordination with adjacent parks; (f)
landscaping and ground and exterior maintenance policies and protocols; and (g) other major
programs and policy matters which could substantially affect the type, character, or financial
performance of the Hotel (collectively “Hotel Policies™). All initial Hotel Polices shall be
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subject to final approval by Owner, such final approval to be obtained within 90 days after the
Commencement Date. Operator shall review the Hotel Policies on an annual basis and shall
make recommendations for any revisions to Owner with the submission of the Annual Operating
Budget. All amendments to the Hotel Policies shall be approved by Owner. Operator shall
comply with all Hotel Policies.

3.6.2. Environmental Policies. Owner shall develop certain environmental
compliance policies and procedures set forth in Section 7.3.2 (collectively, the “Environmental
Policies™) in consultation with Operator; however the Environmental Policies shall not be subject
to approval by Operator. Owner shall provide written notice to Operator of any amendments to
the Environmental Policies. Operator shall comply with the Environmental Policies.

3.6.3. Procurement Policies. Operator shall develop policies and procedures for
the procurement of all Fixed Asset Supplies, Inventories, Furniture, Fixtures and Equipment,
operating supplies and other consumables for the operation of the Hotel (collectively, the
“Procurement Policies™), in consultation with Owner. The Procurement Policies shall be subject
to final approval by Owner, such final approval to be obtained within 60 days after the
Commencement Date. Operator shall review the Procurement Policies on an annual basis and
shall make recommendations for any revi§ions to Owner with the submission of the Annual
Operating Budget. All amendments to the Procurement Policies shall be approved by Owner.
Operator shall comply with all Procurement Policies.

3.6.4. Dispute Resolution. The parties shall use their best efforts to agree upon
the Hotel Policies or any amendment thereto. In the event the parties cannot agree upon the
Hotel Policies or any amendment thereto after such best efforts, Owner shall make the final
determination on any dispute, without recourse by Operator.

" SECTION 3.7 —- BUDGETS:

3.7.1. Annual Operating Budget. Pursuant to Section 8.23 of the lowa Code,
Owner is required to submits its annual budget to the Governor's Office by each October 1
preceding the Fiscal Year, Operator shall submit to Owner for approval pursuant to Section
3.7.4 a proposed Annual Operating Budget for each Fiscal Year on or before July 1 preceding
such Fiscal Year, commencing with the July 1 imrmediately sueceeding the Scheduled Opening
Date, and an updated proposed Annual Operating Budget on or before March | preceding such
Fiscal Year. Each proposed Annual Operating Budget shall include estimates of ail revenues and
any and all amounts needed for Capital Expenditures and Operating Expenses for the Fiscal Year
and for each month within the Fiscal Year and shall be accompanied with a narrative
management sumrmary.

3.7.2. Ilnitial Operating Budget. Operator shall submit to Owner an Inifial
Operating Budget for the period commencing on July 1, 2008 through June 30, 2009 not later
than thirty days after the Commencement Date. The proposed Initial Operating Budget shall
include estimates of all revenues and any and all amounts needed for Capital Expenditures,
Operating Expenses and pro rata Pre-Opening Compensation for the period covered by such
budget and for each month within such period and shall be accompanied with a narrative
management surmmary.
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3.7.3. Pre-Opening Budget. Operator shall submit to Owner a Pre-Opening
Budget for the period commencing on the Commencement Date to and including the Scheduled
Opening Date not later than thirty days after the Commencement Date. The Pre-Opening Budget
and any amendments thereto shall include a detailed itemization by date, item activity, quantity
and per item/activity cost of all Pre-Opening Compensation and all supplies (including Fixed
Asset Supplies), Inventories and other goods and consumables not otherwise itemized as a
construction cost in any construction budget pursuant to the Construction Management
Agreement necessary for the Hotel to be fully operational and open for business on the
Scheduled Opening Date and shall be accompanied by a narrative management summary. Any
amendments to the Pre-Opening Budget shall be subject to approval by Owner. The Pre-
Opening Budget, after approval by Owner, shall be attached hereto as Exhibit B and made part of
this Agreement.

3.7.4. Approval of Budgets. All proposed Annwal Operating Budgets and the
Initial Operating Budgets shall be subject to approval of Owner, it being contemplated that each
such budget shall be agreed upon by Owner and Operator within 45 days after submission of the
same by Operator to Owner.

3.7.5. Amendment of Budgets after Final Approval. Any proposed amendments
submitted by Operator after final approval by both the Owner and Operator shall be submitted in
writing to Owner along with a narrative management summary detailing the necessity of the
amendment. The Owner shall have sole discretion to approve any amendment to the respective
budget based upon available revenues, necessity of the amendment and its business judgment.

3.7.6. Dispute Resolution. The parties shall use their best efforts to agree upon
the Initial Operating Budget and the Annual Operating Budget, and any amendments thereto and
to the Pre-Opening Budget and shall develop such budgets to meet the covenants and
requirements of the Indenture and any document related thereto. In the event the parties cannot
agree upon the Initial Operating Budget and Annual Operating Budget, and any amendments
thereto and to the Pre-Opening Budget after such best efforts, Owner shall make the final
determination on any dispute, without recourse by Operator.

SECTION 3.8 - CONTRACTS

3.8.1.  Operator shall negotiate, in the best interests of Owner, contracts, leases,
licenses, permits, and concession agreements incidental to the operation of the Hotel and
required in the ordinary course of business in operating the Hotel or customary under the Hotel
Standard in accordance with the Annual Operating Budget, the Pre-Opening Budget or Imtial
Operating Budget (as the case may be} including, without limitation, contracts for electricity,
gas, telephone, security services, vermin extermination, water, janitorial services, elevator and
boiler maintenance, air conditioning maintenance, master television service, laundry and dry
cleaning, and other services that Operator deems advisable. Operator represents to Owner that
Operator has reviewed and is familiar with the applicable requirements of Section 141 of the
Code and Revenue Procedure 97-13.

3.8.2. Except as provided in Article Eleven, all contracts, leases, licenses,

permits and concession agreements (for purposes of Section 3.8, collectively, “Contracts” and
individually a “Contract”) shall be in the Owner’s name. Except for Excluded Contracts as
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defined in Section 3.8.4, all Contracts, and amendments and modifications thereto, shall be
subject to Owner’s review and approval pursuant to Section 3.8.5. All Excluded Contracts shall
be subject to Owner’s review and approval pursuant to Section 3.8.6.

3.8.3. Operator shall include in all Contracts a standard provision granting
Owner a right to terminate the Contract, without penalty, on thirty (30) days notice, upon receipt
from Owner of an Opinion of Bond Counsel that such contract is inconsistent with Revenue

Procedure 97-13 or will otherwise result in private business use of the Hotel for purposes of
Section 141 of the Code.

3.8.4. Owner and Operator agree that, as of the Commencement Date, a Contract
falling within any of the following categories would be an “Excluded Contract™

3.8.4.1 Contracts solely for the purchase of goods or commodities,
including electricity, gas, or other heating fuel, and food and beverage inventories and not
for the provision of services.

3.8.4.2 Any arrangement (including an arrangement having a
multiple-year term) for the use of Guest Rooms, campgrounds or docking facilities that
are available to the general public during the term of such arrangement, including all
renewal options, for a total number of days not exceeding 200 if such use is at rates
available to other individuals or similar groups in similar circumstances, provided, that
the term of any renewal shall not be included in such calculation if the renewal option is
subject to the approval of both parties.

3.84.3 Contracts that are purely incidental to the primary function
of operating the Hotel as contemplated by Section 1.141-3(b)(4)(i1i)}(A) of the Treasury
Regulations, such as contracts for janitorial services, trash removal, exterminator
services, elevator, boiler, and other machinery and equipment maintenance, office
equipment repair or billing, landscaping, laundry, linen supply, uniform supply, floral
arrangements, cable television, telephone service and intemet service.

3.84.4 Any space lease relating to any of the buildings of the
Hotel with a terin of one year or less; provided, that the aggregate square footage leased

pursuant to all space leases cannot exceed 3% of the gross square footage of all buildings
of the Hotel.

3.84.5 Any arrangement (including an arrangement having a
multiple-year term) solely for the use of the Conference Center or other meeting rooms of
the Hotel if, during the term of such arrangement, including all renewal options, the total
number of days of permitted use does not exceed 100 and if such use 1s at rates available
to other similar groups in similar circumstances, provided, that the term of any renewal
shall not be included in such calculation if the renewal option is subject to the approval of
both parties.

384.6 Any arrangement regarding the placement of vending
machines, pay telephones, kiosks, autornatic teller machines or advertising displays
within the Hotel and other uses that do not involve the transfer of possession and control
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of space that is separated from other areas by walls, partitions, or other physical barriers;
provided, that the space devoted to all such incidental uses cannot exceed two and one-
half percent 2.5% of the total space of the buildings of the Hotel; and further provided
that the arrangement is not with a person that 1s using the Hotel for any purpose other
than uses described in Section 3.8.4.1, 2, .3 or 4. Space devoted to incidental uses
described in this Section 3.8.4.4 is not counted toward the square foot limitation on space
leases provided in Section 3.8.4.4.

3.8.4.7 - Contracts having a term, including all renewal options, that
does not exceed 50 days but only if the arrangement is a negotiated arm’s-length
arrangement and compensation under the arrangement is for market value; provided, that
the term of any renewal shall not be included in such calculation if the renewal option is
subject to the approval of both parties.

3.8.4.8 To the extent not addressed by paragraphs 3.8.4.1 through
3.8.4.7 above, service -contracts with a service provider (i) under which the service
provider shall be paid a periodic, fixed, stated dollar amount for the services rendered for
a specified time period (that may be subject to avtomatic adjustment according to a
specified, objective, external standard that is not linked to the output or efficiency of the
Hotel as a whole, such as the GDP Deflator), and (i1) having a term not exceeding five
years.

3.84.9 To the extent not addressed by paragraphs 3.8.4.1 through
3.8.4.8 above, service contracts with a service provider (i) under which the service
provider shall be paid a fee based on a unit of service provided specified in the contract,
and (ii) having a term not exceeding two (2) years. By way of examples and not
limitation, this subsection would apply to (i) a contract with a valet parking service under
which the operator is paid a stated dollar amount for each car parked, (if) a contract with
an operator of a ground transportation service under which the operator is paid a stated
dollar amount for each mile that a Hotel guest is transported, or (iil) a contract with a
catering company under which the catering company (A} shall vtilize the catering kitchen
at the Hotel to prepare and serve breakfast, lunch, and/or dinner for the attendees of an
event held at the Hotel and (B) shall be paid a stated dollar amount for each individual
meal served. A contract that is automatically renewed at the end of each two (2) year

period absent cancellation by either party satisfies the term limitation stated in subpart (ii)
hereof.

3.84.10 To the extent not addressed by paragraphs 3.8.4.1 through
3.8.4.9 above, service contracts with a service provider (i)under which the service
provider shall primarily provide services to third parties (i.e., Hotel guests or attendees of
events at the Hotely rather than to Operator, (ii) the service provider shall be paid
compensation based on a specified fee (or percentage of the fee charged to third parties)
for the service provided that is collected by Operator from the third party, and (iii) having
a term not exceeding one (1) year. By way of example and not limitation, this Section
would apply to a contract with a pay-per-view television service operator providing in-
room viewing access directly to each Hotel guest of movies, sporting events, or other
televised entertainment in return for a specified usage charge that is collected by Operator
and wholly or partially paid over to the pay-per-view television service operator. A
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contract that is automatically renewed at the end of each one (1) year period absent
cancellation by either party satisfies the term limitation stated in subpart (1i1) hereof.

Owner and Operator may modify and/or update the preceding list of categories of
contracts that, as of the Commencement Date, would constitute Excluded Contracts upon receipt
of an Opinion of Bond Counsel.

3.8.5. Contracts requiring Owner’s approval pursuant to Section 3.8.2 shall be -
approved or disapproved in the following manner. Operator shall submit a written request in the
form of Exhibit G for approval to Owner and Bond Counsel with a copy of the proposed contract
or agreement attached. Qwner shall approve or disapprove the Contract within twenty (20)
Business Days of receipt of Operator’s submission {unless Owner and Operator mutually agree
to extend that time period) by sending Operator a written notice of approval or disapproval. If
Owner fails to approve or disapprove of the contract within the first twenty (20) Business Days
(or mutually agreed extended period of time), Operator shall send a second request for approval
to Operator and to Bond Counsel. If Owner fails to approve or disapprove of the contract within
ten (10) Business Days of receipt of the second request for approval (or mutually agreed
extended period of time), the Contract shall be deemed disapproved by Owner.

Operator and Owner agree that, as part of Owner’s review of a proposed Contract, Owner
shall determine whether the proposed Contract will be consistent with Revenue Procedure 97-13
and Article 21 and whether the proposed Contract will otherwise result in private business use of
any portion of the Hotel for purposes of Section 141 of the Code and, if so, will be prohibited by
the Code. In making its determination, Owner shall obtain an Opinion of Bond Counsel or
satisfactory evidence to Owner that an Opinion of Bond Counsel is not required for such
determination. Owner acknowledges that Operator may regard Owner’s approval of a proposed
contract as a determination that the proposed contract is consistent with Revenue Procedure 97-
13 and will not otherwise result in impermissible private business use of any portion of the Hotel
for purposes of Section 141 of the Code, and that Operator shall have no independent obligation
to determine the affect of the proposed contract on the excludability from gross income for
federal tax purposes of interest on the Bonds. If Owner determines that a proposed contract will
result in private business use of a portion of the Hotel for purposes of Section 141 of the Code
but that the amount of private use is permissible, Owner shall so advise Operator in its written
approval of the contract.

If the Owner determines that entrance into the Contract would jeopardize the
excludability from gross income for federal income tax purposes of interest on the Bonds,
Owner’s notice of disapproval shall so state. Owner may make such a determination even if the
contemplated amount of private business use of the Hotel would not exceed the ten percent
(10%) level permitted by Section 141 of the Code and Treas. Reg. § 1.1413 if Owner reasonably
concludes that a cushion should be maintained between the existing and proposed level of private
business use and the ten percent (10%) maximum.

3.8.6. Excluded Contracts shall be subject to approval of Owner in the following
manner: Operator shall submit a written request in the form of Exhibit H for approval to Owner,
indicating such Contract is an Excluded Contract along with a copy of such Contract. Owner
shall approve or disapprove Contract within seven Business Days after receipt hereof by Owner.
Owner shall not be required to obtain an Opinion of Bond Counsel prior to approval or
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disapproval thereof. If Owner fails to approve or disapprove the Contract within seven Business
Days of receipt of Operator’s submission (unless Owner and Operator mutually agree to extend
the time period), the Contract is deemed disapproved. In the event Owner determines the
Contract may not qualify as an Excluded Contract, Owner may elect to follow the approval
process of Section 3.8.5, and shall notify Operator of such election.

3.8.7. After execution of any Contract, Operator shall comply with any
respective Opinion of Bond Counsel delivered to Operator related to such Contract and shall take
all steps to ensure that the implementation of the Contract does not violate the terms of such
Contract, the Opinion of Bond Counsel (if any), Section 21, the Lease or this Agreement.

SECTION 3.9 — COMPLIANCE WITH LEASE

3.9.1. General. This Agreement is subject to all terms and conditions of the
Lease. Operator shall manage and operate the Hotel in compliance with the Lease, and agrees to
comply with the applicable provisions of the Liease related to its duties and obligations under this
Agreement. Owner and Operator acknowledge compliance with the Lease is vital to the
successful operation, management and maintenance of the Hotel. Owner certifies that attached
to this Agreement as Exhibit E is an accurate and complete copy of the Lease as of the
Commencement Date. Qwner has also provided Operator copies of the following items, attached
hereto as Exhibit F: (i) Directive of the Department of Defense (32 CFR Part 300) issued as
Department of Defense Directives 5500.11 and 1020.1 and (if) Army Regulation 600-7.
Operator acknowledges receipt and review of the foregoing and has become familiar with the
applicable provisions of the Lease to effectively manage and operate the Hotel in accordance
therewith.

3.9.2. Amendments to Lease. Owner agrees to promptly provide Operator with
copies of all executed amendments or supplements to the Lease, including any amendments or
updates to any laws or regulations referred in the Lease to which the Owner has received from
the Secretary of the Army or agent thereof.

3.9.3. Reporting:  Operator will comply with all applicable reporting
requirements required by Owner under the Lease.

3.9.4. Conflicts. Any conflicts or differences between the terms of this
Agreement and the Lease shall be resolved in accordance with the Lease, as the govemning
document. |

SECTION 3.10 - OTHER ADDITIONAL DUTIES OF OPERATOR.

3.10.1. Operator shall supervise and maintain complete books and records in
compliance with Article 1X hereof and in substantial accordance with GAAP in which there shall
be properly recorded all receipts and disbursements in connection with the management and
operation of the Hotel.

3.10.2. To the extent funds are available or are made available by Owner for such

purpose pursuant to the terms of this Agreement, the Operator shall keep the Hotel and the
Furniture, Fixtures and Equipment in good order, repair, and condition, including, without
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limitation, making necessary, desirable, or appropriate replacements, improvements, additions,
and substitutions to the end that the Hotel shall be maintained and adequately furnished.

3.10.3. Operator shall cooperate and consult with Owner on any plans and
agreements for capital improvements to the Hotel, and shall, from time to time, make
recommendations for future capital improvements that Operator deems in the best interest of
Owner and consistent with the operational plans of the Hotel.

3.10.4. Operator shall supervise and purchase, in Owner’s name, all Inventories,
Fixed Asset Supplies, Furniture, Fixtures and Equipment, operating supplies and other
consumables which, in the normal course of business in accordance with the Annual Operating
Budget, the Pre-Opening Budget or Initial Operating Budget (as the case may be), are necessary,
desirable, or appropriate to maintain and operate the Hotel, consistent with the Annual Operating
Budget, the Pre-Opening Budget or Initial Operating Budget, or otherwise approved by Owner.
The Operator shall comply with the applicable Procurement Policies pursuant to Section 3.6.3.

3.10.5. With prior consent of or at the direction of Owner, Operator shall take
such action at law or in equity in the name of either Operator or Owner, which are deemed
necessary, desirable, or appropriate in connection with routine matters, such as, but not limited
to, dispossession proceedings for nonpayment of rent and proceedings for collection of other
amounts due the Hotel for services rendered, arising out of the normal course of the operation of
the Hotel. Owner shall have the right to join in all Jegal action or proceedings in which it is a
named party or in which it either has a legal interest or would ultimately be responsible for
payment of all or part of any damages claimed whether or not Owner has been named a party.

3.10.6. Operator shall not discriminate against any person or persons or exclude
them from the Hotel or any programs or activities at the Hotel because of race, color, religion,
sex, age, handicap, national origin, gender identity or sexual orientation. Operator will comply
with the Americans with Disabilities Act and attendant Americans with Disabilities Accessibility

Guidelines (ADAAG) published by the Architectural and Transportation Barriers Compliance
Board.

ARTICLE FOUR
ADVERTISING AND SALES PROMOTION

Operator shall be responsible for all day-to-day decisions related to the marketing
program for the Hotel, including, without limitation, all day-to-day decisions regarding
advertising, rooms rates, group discounts, sales promotions, and the like; such decisions to be
accordance with the policies and procedures developed pursuant to Article 11l and the applicable
budget. Operator shall develop and implement a program of marketing, sales and promotion (the
“Marketing Program™) for the Hotel, shall annually review and update the Marketing Program
and shall submit the Marketing Program to the Owner for approval as part of the budgeting
process. Operator shall use its best efforts to develop and implement the Marketing Program as
it deems necessary, desirable, and prudent in accordance Hotel Standards and for the successful

operation of the Hotel, such Marketing Program to inchude the development and delivery of a
website for the Hotel.
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All costs and expenses of the Marketing Program shall be detailed in the Annual
Operating Budget, the Pre-Opening Budget or Initial Operating Budget (as the case may be), and
shall be paid by the Owner in accordance with the applicable budget or as otherwise approved by
the Owner. ‘

ARTICLE FIVE
EXPENSES REIMBURSED BY OWNER

All reimbursable Operating Expenses pursuant to Article VIII, reimbursable Capital
Expenditures pursuant to Article XVI and all other expenses and deductions relating to the
operation of the Hotel shall be borne by Operator and reimbursed by Owner in accordance with
the Annual Operating Budget, Pre-Opening Budget or Initial Operating Budget then in effect, or
as otherwise approved by the Owner, except for services referred to in Article Six which, except
as provided therein, shall be paid by the Operator without reimbursement.

The Executive Staff and Hotel Employees that directly report to the Executive Staff shall
be reimbursed for all reasonable and customary expenses, including business, entertainment,
relocation, and travel expenses associated with the operation of the Hotel in accordance with the
Annual Operating Budget, the Pre-Opening Budget or Initial Operating Budget then inr effect, or
as otherwise approved by the Owner.

Because the General Manager may need to temporarily reside at the Hotel and be
available on-site and full-time to properly perform the duties of his’her employment, he or she
may receive, in addition to his or her Compensation, complimentary accommodations in a Guest
Room in the Main Lodge for up to 45 days annually during the first year of employment and 30
days annually for all subsequent years of employment, an allowance for food and beverage as
approved by Owner during such temporary residence and reimbursement for any expenses which
may reasonably be incurred in performance of his or her duties during such temporary residence.

ARTICLE SIX
EXPENSES TO BE BORNE BY OPERATOR

SECTION 6.1 - CORPORATE MANAGEMENT STAFF OF OPERATOR: The
supervisory services of Operator’s Corporate Management Staff shall be provided by Operator at
its own expense and not charged to Owner, including any travel and business expenses unless
otherwise approved by Owner.

Operator may charge Owner reasonable transportation and lodging costs of Operator’s
Corporate Management Staff in furtherance of Owner’s business (on a prorated bases when
appropriate) and other out-of-pocket expenses including reimbursement for food and beverage at
actual cost, up to an amount annually budgeted and approved by the Owner. Once the Hotel is
open for business, Operator’s Corporate Management Staff may reside and dine at the Hotel
when at the Hotel on Owner’'s business, and such reasonable lodging and reasonable dining
expenses shall be paid by Owner, but shall be accounted for by Operator on a monthly basis.

SECTION 6.2 - HOSPITALITY CONSULTANT: If Owner is required to employ a
Hospitality Consultant pursuant to any provision of the Indenture or is so required by the Trustee
(as defined in the Indenture), all costs, fees and expenses of employing such Hospitality
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Consultant shall be paid by Operator and deducted from its Management Fee under Section 12.1
of this Agreement and not charged to Owner as an Operating Expense or otherwise.

ARTICLE SEVEN
COMPLIANCE WITH LAWS

SECTION 7.1 - COMPLIANCE BY OPERATOR: Operator, its employees, agents,
and subcontractors shall comply with all applicable federal, state, and Jocal laws, rules,
ordinances, regulations and orders when performing the services under this Agreement,
including without limitation, all laws applicable to the prevention of discrimination in
employment, the use of targeted smali businesses as subcontractors or suppliers, Title VI of the
Civil Rights Act of 1964, as amended (42 U.S.C. §2000); the Age Discrimination Act of 1975, as
amended (42 U.S.C. §6102), 5500.11 and 1020.1 and Army Regulation 600-7. The Operator, its
employees, agents and subcontractors shall also comply with all federal, state and local laws

regarding business permits and licenses that may be required to carry out the work performed
under this Agreement.

SECTION 7.2 - SALES TAX: Pursuant to lowa Code section 423.2(10) (2007), by
executing this Agreement, Operator certifies that it is either (a) registered with the lowa
Department of Revenue and collects and remits Iowa sales and use taxes as required by Iowa
Code chapter 432; or (b) not a “retailer” or a “retailer maintaining a place of business in this
state” as those terms are defined in Iowa Code subsections 423.1(42) & (43). Operator also
acknowledges that Owner may declare this Agreement void with respect to one or both of them
if the above certification is false. Operator also understands that fraudulent certification may
result in Owner or its representative filing for damages for breach of contract.

If Operator enters into any subcontracts for the Hotel, those subcontracts must include the
following provisions: -

“pursuant to lowa Code section 423.2(10) (2007), by execuiing this Subcontract the
Subcontractor certifies it is either (a) registered with the lowa Department of Revenue and
collects and remits Jowa sales and use taxes as required by Iowa Code chapter 432; or (b) not a
“retailer” or a “retailer maintaining a place of business in this state” as those terms are defined in
Jowa Code subsections 423.1(42) & (43). The Subcontractor also acknowledges that the Owner
may declare the Contract void if the above certification is false. The Subcontractor also
understands that fraudulent certification may result in the Owner or its representative filing for
damages for breach of contract.”

SECTION 7.3 - ENVIRONMENTAL LAWS AND REGULATIONS.

7.3.1. Operator shall use all reasonable means available to protect the
environment and natural resources of the Hotel. Operator agrees to institute operating
procedures and practices for the Hotel to operate the Hotel in an environmentally responsible
manner and in a manner sensitive to the natural features of the Honey Creek Resort State Park,
and to the end shall use native plant species wherever possible in the landscaping, yard markers
and the like, shall utilize integrated pest management practices and shall minimize the use of
fertilizers and chemicals. Operator shall promptly comply with all provisions of the Lease, and
all federal, state and Jocal environmental laws, regulations, conditions or instructions.
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7.3.2. Owner shall establish as needed, and Operator shall comply with,
operating practices and procedures, as developed and deemed necessary by the Owner to ensure
compliance with all local, state and federal laws and regulations governing Threatened Species
and Endangered Species and protection of wetlands, including but not limited to lowa Code
Chapter 481B (2007) as amended from time to time and 571 lowa Administrative Rule Ch. 77.,
to specifically address the conservation and protection of Threatened Species and Endangered
Species at the Hotel.  Owner and Operator acknowledge that Threatened Species and
Endangered Species may be present on the Hotel premises and at the Honey Creek Resort State
Park.

7.3.3. Pursuant to this Agreement and the Lease, Operator shall prohibit the
disposal of any toxic or hazardous materials on the Hotel premises. Operator shall require all
sanitation facilities on boats owned by the Hotel and moored at the Hotel facilities be sealed
against any discharge into Lake Rathbun, and Operator shall require all agreements to moor
private boats at the Hotel contain provisions requiring that any sanitation facilities on such boats
- be sealed against any discharge into Lake Rathbun. Operator shall not discharge waste or
effluent from the Hotel premises in such a manner that the discharge will contaminate streams,
Lake Rathbun or other bodies of water or otherwise become a public nuisance. Operator shall
promptly report any violations of this subsection to Owner.

7.3.4. Owner is committed to obtaining and sustaining a Certified Rating or
Silver Rating under the LEED-NC Green Building Rating System for New Construction &
Major Renovations Version 2.2 (“LEED-NC”) for the Main Lodge Facility. In the event Owner
applies for a Certified Rating or Silver Rating from LEED-NC, Operator shall cooperate fully
with Owner throughout the application process for such rating. Regardless of whether the rating
is obtained, Operator shall establish as needed, in consultation with and with final approval by
Owner, and Operator shall comply with, the operating practices and procedures, to obtain and
sustain such rating for the Main Lodge Facility.

7.3.5. Owner is committed to obtaining and sustaining Audubon Cooperative
Sanctuary Certification (“Audubon Certification™) for the golf course and related outdoor
facilities. In the event Owner applies for Audubon Certification, Operator shall cooperate fully
with Owner throughout the application process for such designation. Regardless of whether the
rating is obtained, Operator shall establish as needed, in consultation with and with final
approval by Owner, and Operator shall comply with, the operating practices and procedures, to
obtain and sustain Audubon Certification for the golf course and related outdoor facilities.

7.3.6. Pursuant to this Section 7.3 and Sections 3.1, and 3.6.1, Operator shall
establish environmental and ground maintenance operating procedures and practices in
consultation with and with final approval by Owner. Such operating procedures and practices
shall include (1) staff training requirements, (2) notification procedures to Owner of any
violations of said procedures and practices and (3) procedures for consultation with Owner on
implementation or interpretation of said procedures and practices. Operator agrees and
acknowledges that it will immediately notify and consuit with the Owner in those situations in
which immediate or irreparable harm to the environment may occur.
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ARTICLE EIGHT
FUNDS; DISBURSEMENT OF FUNDS

SECTION 8.1 - REVENUE AND OPERATIONS FUND OF THE BOND FUND:
All monies received by Operator and the Owner in the operation of the Hotel, including, without
limitation, all Gross Sales, shall be deposited in connection with the Revenue and Operations
Fund of the Bond Fund, pursuant to the Indenture.

SECTION 8.2 - PAYMENT OF OPERATING EXPENSES:

8.2.1. Operator shall pay all Operating Expenses as such Operating expenses
become due and owing. Operator may seek reimbursement from Owner from amounts on.
deposit in the Revenue and Operations Fund for all allowable Operating Expenses paid by
Operator that are in accordance with the Initial Operating Budget or Annual Operating Budget,
as the case may be, by submitting a written request to Owner together with supporting
docurnentation in the form attached hereto as Exhibit C or as otherwise approved by Owner (the
“Reimbursement Request™). Owner will reimburse Operator for all allowable Operating
Expenses on a bimonthly basis as follows: (1) for all Reimbursement Requests received by
Owner on or before the 15% calendar day of the month (or if such day is not a Business Day, the
immediately preceding Business Day) (the “First Reimbursement Date™), Owner shall reimburse
Operator from amounts on deposit in the Revenue and Operations Fund within ten Business
Days of such First Reimbursement Date; and (2) for all Reimbursement Requests received by
Owner on or before the last Business Day of the month (the “Second Reimbursement Date™),
Owner shall reimburse Operator from amounts on deposit in the Revenue and Operations Fund
within ten Business Days of such Second Reimbursement Date.

8.2.2. Operator shall promptly and without delay inform Owner of any current or
projected deviations from the Initial Operating Budget or Annual Operating Budget then in effect
and the reasons for such deficiencies and/or deviations. During a calendar month, in the event
Operating Expenses (the “Unbudgeted Operating Expenses™) in excess of the current monthly
budget will be or are incurred by Operator, Operator shall provide a written explanation for the
deviation and submit a written request to Owner to approve such Unbudgeted Operating
Expenses. Owner shall have five Business Days after receipt of the written request to either
approve or disapprove the request. ‘

8.2.3. Operator shall provide a bi-monthly accounting of all Operating Expenses,
including all Unbudgeted Operating Expenses, on the first and fifteenth day of each month
accounting for the prior two week period.

ARTICLE NINE
BOOKS AND RECORDS; AUDITS

SECTION 9.1 —- GENERAL. Operator shall keep full and adequate books of account
and other records reflecting the results of operation of the Hotel on an accrual basis, all in
accordance with GAAP, throughout the term of this Agreement. The books of account and all
other records relating to or reflecting the operation of the Hotel shall be available to Owner and
its representatives, the Authority, the Auditor of the State of lowa and his representatives and the
Department of the Army or agent thereof at all reasonable times for examination, audit,
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inspection, and transcription. All books of account and other financial books and records
pertaining to the Hotel shall be the property of Owner and either made available or kept on-site
at the Hotel; provided, however, that personnel records pertaining solely to Hotel Employees
shall be Operator’s property.

SECTION 9.2 -MONTHLY REPORTS. Operator shall provide to Owner an
operating statement reflecting actual revenues and expenses for each month or partial month
during which Operator manages the Hotel, and a balance sheet. Such statements shall be
provided no later than the last day of the following month.

SECTION 9.3 — ANNUAL AUDITS. Operator shall fully and timely cooperate with
Owner and any auditors or accountants regarding the preparation of yearly audited financial
statements, the completion and compliance with reporting and audit requirements set forth in

Section 7.14 of the Indenture and any other audits or requests for financial information for the
Hotel.

SECTION 9.4 —- TERMINATION. Upon any termination of this Agreement, all of
such books and records that are the property of the Owner pursuant to this Article shall be turned
over to Owner at the Hotel within ten (10) days of the termination date, and Owner shall accept
the books and records and assume complete responsibility therefor so as to insure the orderly
continuance of the operation of the Hotel.

SECTION 9.5 -TAX RETURNS. Owner and Operator shall be solely responsible for
preparing and filing their respective income tax returns.

ARTICLE TEN
RESERVED

ARTICLE ELEVEN
INSURANCE

SECTION 11.1 — INSURANCE REQUIREMENTS: Operator shall maintain in effect,
with insurance companies of recognized responsibility and duly authorized to transact business
in the State of Jowa, insurance covering its services, employees and work of the type and in the
amounts set forth in Exhibit A to this Agreement. The insurance shall, among other things,
insure against any covered loss or damage resulting from Operator’s performance of this
Agreement. Operator will maintain any additional insurance not included in Exhibit A that is
.considered prudent for the commercial operations of the Hotel, consistent with the hotel and
resort industry and Section 16 of the Lease, and shall amend Exhibit A to this Agreement with
such additional insurance coverage throughout the term of this Agreement. Operator shall name
Owner as an additional insured under each insurance policy. As required by Section 16 of the
Lease, Operator shall provide copies of the insurance policies and any updates or amendments
thereto to the District Engineer of the U.S. Army Corps of Engineers, (the “District Engineer”),
or if acceptable to the District Engineer, copies of the certificates of insurance. The insurance
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policies shall provide that the District Engineer and Owner be given thirty days notice of
cancellation or change in such insurance. Premiums and other costs of insurance required herein
shall constitute an Operating Expense.

SECTION 11.2 —- CERTIFICATES OF COVERAGE: All insurance policies required
by this Agreement shall remain in full force and effect during the entire term of this Agreement
and any extensions or renewals thereof and shall not be canceled or amended except with the
advance written approval of Owner. Operator shall submit certificates of insurance, which
indicate coverage and notice provisions as required by this Agreement, to Owner upon execution
of this Agreement and as any insurance policies are updated or changed, and as provided in
Section 11.1. The certificates shall be subject to approval by Owner. The insurer shall state in
the certificate that no cancellation or change in the insurance will be made without at least thirty
(30) days’ prior written notice to Owner and District Engineer. Approval of the insurance
certificates by Owner shall not relieve Operator 6f any obligation under this Agreement.

SECTION 11.3 - CLAIMS PROVISION: All insurance policies required by this
Agreement shall provide coverage for all covered claims arising from activities occurring during
the term of the policy regardless of the date the claim is filed or expiration of the policy.

SECTION 11.4 —NO LIMITATION OF LIABILITY: Acceptance of the imsurance
certificates by Owner shall not act to relieve Operator of any obligation under this Agreement.

SECTION 11.5 - INSURANCE BY OWNER: Pursuant to Iowa Code chapter 669,
Owner and the State of lowa are self-insured against all risks and hazards relating to this
Agreement. No separate fund has been established to provide self-insurance, and Owner and the
State of lowa are not obligated to establish any such fund during the term of this Agreement.

ARTICLE TWELVE
MANAGEMENT FEE AND PRE-OPENING COMPENSATION

SECTION 12.1 - MANAGEMENT FEE: Commencing on and after the Scheduled
Opening Date, dunng each Fiscal Year, Owner shall pay Operator a Management Fee equal to (i)
the Fixed. Portion plus, for all Fiscal Years after 2010, (ii) 1% of Income Before Management
Fees and Fixed Expenses for such Fiscal Year (the “Variable Portion™) up to an amount equal to
the Fixed Portion provided however, that in no event shall the Management Fee exceed an
amount equal to two times the Fixed Portion for such Fiscal Year.

“Fixed Portion” means the following amounts for the following Fiscal Years:

Fiscal Year (ending June 30) Fixed Portion
August 1, 2008 to June 30, 2009 (Partial Fiscal Year) $ 168,300
2010 222,048
2011 221,829
2012 207,036
2013 217,987
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‘Operator shall submit monthly invoices to Owner or its designee,-and Owner or its
designee shall pay 1/12 of the Fixed Portion of the Management Fee by the fifteenth (15th) day
of the next succeeding month (ie, the monthly Fixed Portion for January shall be paid by
February 15). At the end of each Fiscal Year (within 30 days after the completion of the audited
financial statements for such Fiscal Year), Operator shall be paid the total unpaid portion of the
Management Fee. Proportional adjustments shall be made to the Management Fee for any
period beginning on the first day of a Fiscal Year and ending on the date of termination of this
Agreement, if such termination occurs prior to the last day of such Fiscal Year, each proportional
adjustment to be made on the basis of the number of days in such period.

SECTION 12.2 - PRE-OPENING COMPENSATION: Owner shall pay Operator for
pre-opening consultations, compensation to employees, marketing, sales promotions, and other
pre-opening services performed pursuant to Section 3.2 in accordance with the Pre-Opening .
Budget in accordance with the following schedule:

Calendar Month Amount
January 2008 $15,000
February 2008 15,000
March 2008 12,000
April 2008 12,000
May 2008 12,000
June 2008 15,000
July 2008 15,006

And for each additional calendar month therefore before the Scheduled Opening Day,
$15,000 per calendar month, pro-rated for partial calendar months.

Owner shall compensate Qperator for managing the specification, purchasing, delivery
and installation of the Fumiture, Fixtures and Equipment for the Hotel up to 90 days after the
Scheduled Opening Day, in an amount approved by Owner in the Pre-Opening Budget.

Operator shall submit to Owner or its designee for payment invoices or other evidence of
payment of the pre-opening expenses and Owner or designee shall use its best efforts to pay
approved expenses within 15 Business Days following submission of the invoice or other
evidence of payment. All prior agreements between Owner and Operator for payment of interim
pre-opening compensation shall terminate as of the Commencement Date.

ARTICLE THIRTEEN
OPERATOR’S TRADE NAMES, TRADEMARKS, AND SYSTEMS

SECTION 13.1 ~OPERATOR’S RIGHTS: All Trade Names and Systems are
exclusively the property of Operator. No provision of this Agreement and no right or remedy of
Owner hereunder shall confer upon Owner, or any {ransferee, assignee, or successor of Owner,
or any person, firm, or corporation claiming by or through Owner, the right to use, rent, lease,
license, transfer, reproduce, network, display, or distribute the Trade Names or the Systems or
use the Trade Names in the use and operation of the Hotel, and Owner shall have no right to use
such Systems or Trade Names. Operator shall be entitied to enforce its rights under this
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paragraph by actions for démages or relief by injunction and by the pursuit-of any other right or

remedy available to Operator at Jaw or equity. This Section shall survive termination of this
Agreement.

SECTION 13.2 — USE OF NAME: Operator shall have the nght, but not the obligation,
to identify itself as manager of the Hotel on any and all advertisements and other marketing
materials used in connection with the Hotel, and to post such signs in the Jobby or other exterior
or interior locations of the Hotel as it may desire to so identify itself at its own expense and not
as an Operating Expense. Operator shall not use its Trade Name or otherwise identify itself as
the manager of the Hotel on any inventories, Fixed Asset Supplies, Furniture, Fixtures and
Equipment, signage, written materials or advertisements, paid by or reimbursed by the Owner for
the Hotel, unless otherwise approved by the Owner.

ARTICLE FOURTEEN
TERM OF AGREEMENT AND TERMINATION

SECTION 14.1 - TERM: This Agreement shall commence upon the Commencement
Date and shall continue for a period ending June 30, 2013 (the “Initial Term™), unless sooner
terminated in accordance with this Agreement. Upon expiration of the Initial Term, this
Agreement shall automatically renew for each Fiscal Year (each a “Renewal Term™) thereafter,
unless either party gives notice to the other party at least 120 days prior to the commencement of -
the next Renewal Term or the Owner determines, in its sole discretion, that this Agreement 18
subject to competitive bidding requirements under Jowa law and is not subject to renewal.

SECTION 14.2 - TERMINATION:

14.2.1. Termination for Convenience by QOwner. Following sixty (60) days notice
to Operator, Owner may terminate this Agreement for convenience, with or without cause and
without payment of any penalty or incumring any further obligation to Operator, including any
lost profits, unearned fees or similar claims. In the event of termination pursuant to this
subsection, Owner shall pay to Operator all Management Fees due Operator to the date of

termination and such other sums as to which Operator shall be entitled under Article Eighteen
hereof.

14.2.2. Termination for Cause by Owner. The occurrence of any one or more of
the following events shall constitute cause for Owner to declare Operator in default of its
obligations under this Agreement.

14.2.2.1 Operator fails to observe or perform, to Owner’s
satisfaction, any covenant, condition or obligation created by this Agreement;

14.2.2.2 Operator becomes subject to any bankruptcy or insolvency
proceeding under federal or state law to the extent allowed by applicable federal or state
law including bankruptcy laws; Operator terminates or suspends its business; or Owner
reasonably believes that Operator has become insolvent or unable to pay its obligations as
they accrue consistent with applicable federal or state law;
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14.2.2.3 Operator has failed to comply with applicable federal, state
and local laws, rules, ordinances, regulations and orders when performing within the
scope of this Agreement; or

14224 Operator has engaged in conduct that has or may expose
Owner to liability, as determined in the Owner’s sole discretion.

14.2.2.5 Operator has infringed any patent, trademark, copyright,
trade dress or any other intellectual property right.

14.2.3. Notice of Default. If there is a default event caused by Operator, Owner
shall provide written notice to Operator requesting that the breach or noncompliance be remedied
within the period of time specified in Owner’s written notice to Operator. If the breach or
noncompliance is not remedied by the date of the written notice, Owner may either:

14231 Immediately terminate this Agreement without additional
written notice; or,

1423.2 Enforce the terms and conditions of this Agreement and
seek any legal or equitable remedies.

In either event, Owner may seck damages as a result of the breach or failure to comply
with the terms of this Agreement. -

14.2.4. Termination Due_to Lack of Funds, Change in Law by Owner or
Termination of Lease. Owner shall have the right to terminate this Agreement without penalty
by giving sixty (60) days” written notice to Operator as a result of any of the following:

14.2.4.1 Adequate funds are not appropriated or granted to allow
Owner to operate as required and to fulfill its obligations under this Agreement, including
adequate funds to construct and complete the Hotel;

14.2.4.2 Funds are de-appropriated or not allocated or if funds
needed by Owner, at Owner’s sole discretion, are insufficient for any reason;

14243 Owner’s authorization to operate is withdrawn or there is a
material alteration in the programs administered by Owner;

14.2.4.4 Owner’s duties are substantially modified.
14.2.4.5 The Lease is terminated or cancelled.

In the event of termination of this Agreement pursuant to this subsection, the exclusive,
sole and complete remedy of Operator shall be payment for services completed prior to
termination, including all Management Fees due Operator to the date of termination and such
other sums as to which Operator shall be entitled under Article Eighteen hereof.

- 26 -




14.2.5. Termination for Cause by Operator. The occurrence of or any one or more
of the following events shall constitute cause for Operator to declare Owner in default of its
obligations under this Agreement:

14.2.5.1 Owner fails to observe or perform any covenant, condition
or obligation created by this Agreement; '

1.4.2.5.2 Owner has failed to comply with applicable federal, state
and local laws, rules, ordinances, regulations and orders when performing within the
scope of this Agreement; or

14.2.5.3 Owner has engaged in conduct that has or may expose
Operator to liability, as determined in the Operator’s sole discretion.

14254 Owner has infringed any patent, trademark, copyright, trade
dress or any other intellectual property night.

14.2.6. Termination by Operator Due to Sale of Hotel. Operator shall have the
right to terminate this Agreement without penalty by giving sixty (60) days’ written notice {o
Owner as a result of the sale of the Hotel by Owner to a Person, other than a governmental unit,
agency or department of the State of lowa, evidenced by a fully executed purchase agreement.
In the event of termination of this Agreement pursuant to this subsection, the exclusive, sole and
complete remedy of Operator shall be payment for services completed prior to termination,
including all Management Fees due Operator to the date of termination and such other surns as to
which Operator shall be entitled under Article Eighteen hereof.

14.2.7. Notice of Default. If there is a default event caused by Owner, Operator
shall provide written notice to Owner requesting that the breach or noncompliance be remedied
within the period of time specified in Operator’s written notice to Owner. If the breach or
noncompliance is not remedied by the date of the written notice, Operator may either:

14.2.7.1 Immediately terminate this Agreement without additional
written nofice; or,

14.2.7.2 Enforce the terms and conditions of this Agreement and
seek any legal or equitable remedies.

In either event, Operator may seek damages as a result of the breach or failure to comply
with the terms of this Agreement.

" SECTION 14.3 - ACTIONS TO BE TAKEN UPON TERMINATION:

Upon a Termination, the following shall be applicable:

14.3.1. Operator shall, within sixty (60) days after Termination, prepare and
deliver to Owner a final accounting statement with respect to the Hotel, along with a statement of
any sums due from Owner to Operator pursuant hereto, dated as of the date of Termination.

- Within sixty (60) days of the receipt by Owner of such final accounting statement, the parties
will make whatever cash adjustments are necessary pursuant to such final statement. The cost of
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preparing such final accounting statement shall be considered an Operating Expense, unless the
Termination occurs as a result of a default by either party pursuant to Sections 14.2.2 or 14.2.5,
in which case the defaulting party shall pay such cost. Operator and Owner acknowledge that
there may be certain adjustments for which the information will not be available at the time of
the final accounting and the parties agree to readjust such amounts and make the necessary cash
adjustments when such information becomes available; provided, however, that all accounts
shall be deemed final as of the first (1st) anniversary of the effective date of Termination.

14.3.2. On or before the date of Termination, Operator shall release and transfer

to Owner any of Owner’s funds which are held or controlled by Operator with respect to the
Hotel.

14.3.3. On or before the date of Termination, Operator shall make immediately
available to Owner such books and records respecting the Hotel (including those from prior
years, subject to Operator’s reasonable records retention policies) required pursuant to Article
Nine and all Guest Records. Additionally, on the date of Termination, Operator shall
immediately provide such additional information to Owner (other than Operator’s proprietary
information) that is normal and customary upon a Termination and is necessary in ensure the
orderly continuance of the operation of the Hotel.

14.3.4.On or before the date of Termination, Operator shall (to the extent
permitted by law) assign to Owner or to the new Operator all operating licenses and permits for
the Hotel which have been issued in Operator’s name, including liquor and restaurant licenses, if
any, provided that if Operator has expended any of its own funds in the acquisition of any of
such licenses or permits, Owner shall reimburse Operator therefor if it has not done so already.

14.3.5. Operator shall purchase, at their then fair market value, any items of the
Hotel’s inventories and fixed asset supplies as may be marked with any Operator’s Trademarks
or Trade Names but that do not also bear the name of the Hotel or contain any reference to the
Owner. Upon Termination, all use of or right to use the Operator Trademarks or Trade Names at
or in connection with the Hotel shall cease forthwith, and Owner shall (1) within fifteen (15) days
of the date of such Termination, place coverings over any signs or similar identification which
contain any of the Operator Trademarks or Trade Name, or shall otherwise remove or render
such signs or other similar identification not visible to the public; (ii) remove any such signs or
similar identification from the Hotel by no later than thirty (30) days after the date of
Termination; and (iii) within thirty (30) days as of the date of such Termination, remove from the
Hotel all fixed asset supplies, inventories and other items bearing any Operator Trademark or
Trade Name or remove all Operator Trademarks from such items. If Owner has not removed
such signs or other items bearing Operator Trademarks or Trade Name within thirty (30) days
after Termination, Operator shall have the right to do so at Owner’s expense. However, if the
Termination is pursuant to Section 14.2.2, Operator shall be responsible for the removal from the

Hotel of the signs or other items bearing Operator Trademarks and Trade Name and shall bear
the cost of doing so.

14.3.6. All Systems used at the Hotel which are owned by Operator or the licensor
of any of them are proprietary to such Operator or the licensor of any of them, and shall in all
events remain the exclusive property of such Operator or the licensor of any of them as the case
may be, and nothing contained in this Agreement shall confer on Owner the right to use any of
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such Systems. Operator shall have the right to remove from the Hotel without compensation to
Owner any such Systems (including upgrades and replacements).

Notwithstanding the foregoing, provided that Owner and any successor operator execute
a license agreement with Operator or Operator’s then-current license agreement, for one hundred
and twenty (120) days following the Termination, Operator shall, subject to rights and
obligations under its license agreement or any third-party licénse agreements, provide a limited,
non-transferable, non-exclusive license to use, on an “as is” basis with no warranties of any kind,
those items of the Systems located at the Hotel that consist of the components of the property
management system (to be mutually identified) that are directly necessary for the ongoing
operation of the Hotel (such as checking guests in and out and preparing guest folios and
reservations). Such use shall be for the sole purpose of allowing an orderly transition of Hotel
management to a new operator.

14.3.7. Owner shall cause the entity which shall succeed Operator as the operator
of the Hotel to hire a sufficient number of the employees at the Hotel to avoid the occurrence, in
connection with such Termination, of a “closing” under the WARN Act.

14.3.8. Operator shall peacefully vacate and surrender the Hotel to Owner and
shall not waste, damage or destroy any of Owner’s Property.

14.3.9. The provisions of this Section 14.3 shall survive Termination.

‘ ARTICLE FIFTEEN
REPAIRS, MAINTENANCE, CAPITAL IMPROVEMENTS, AND RENOVATIONS

SECTION 15.1 - REPAIRS, MAINTENANCE, AND CAPITAL
IMPROVEMENTS: Operator is authorized, from time to time during any Fiscal Year, 10
reasonably expend funds and to seek reimbursement for such expenditures pursuant to Article
VI hereof, which in Operator’s opinion are necessary, desirable, and appropriate for regular and
emergency repairs and maintenance, and are in accordance with the Annual Operating Budget or
Initial Operating Budget then in effect.

Operator is authorized, from time to time during any Fiscal Year, to request from the
Owner or its designee funds to pay Capital Expenditures in accordance with the Annual
Operating Budget or Initial Operating Budget then in effect.

. SECTION 15.2 - RENOVATIONS: At any time during the term of this Agreement
Owner shall have the sole discretion to renovate, rehabilitate, expand, or otherwise alter or
modify the Hotel.

ARTICLE SIXTEEN
_ NOTICES

Any notice, statement, or demand required or permitted to be given under this Agreement
shall be in writing and delivered to the representative of the party to receive notice at the address
of such representative as it appears below or other such representative and address as designated
by Owner or Operator in writing. The effective date for any notice hereunder shall be the date of
delivery of such notice (not the date of mailing) which may be effected by hand-delivery,
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certified U.S. Mail return receipt requested with postage prepaid thereon or by recognized
overmght delivery service, such as Federal Express or UPS.

If to Owner: Wallace State Office Buﬂdmg
' 502 East 9™ Street
Des Moines, Towa 50319-0034
Attention: Director
Tel: (515) 281-5385
Fax: (515) 281-6629

If to Operator: . Central Group Management , LLC
215 Park Avenue South, Suite 200
St. Cloud, Minnesota 56301
Attention: Robert Pace
Tel: _ (320) 654-6307
Fax: (320) 654-1291

ARTICLE SEVENTEEN
PUBLIC RECORDS

The records, documents, electronic records and other information relating to the Hotel
(“Hotel Records™) may be determined to be “Public Records” as defined by lowa Code chapter
22 (2007) (“the “Open Records Law™), subject to examination by a member of the public
pursuant to the Open Records Law. Operator understands and acknowledges Owner may be
required treat all records, documents and other information as Public Records. In the event
Operator receives a request from the public to examine or copy Hotel Records, Operator shall
comply with the Public Records Policy developed by Owner.

‘ ARTICLE EXGBTEEN
ASSIGNMENT OR TRANSFER BY OR CHANGE IN OWNER

SECTION 18.1 - ASSIGNMENT BY OPERATOR: Operator shall not assign any or
all of its right, title, and interest in this Agreement without the prior consent of Owner.

SECTION 18.2 — ASSIGNMENT OR TRANSFER BY OWNER: Owner may sell,
lease, or otherwise transfer or assign, during the term of this Agreement, the Hotel or any mterest
of Owner therein without the prior consent of Operator, but Owner shall give Operator notice of
any such action at least thirty (30) days prior to the taking thereof.

SECTION 18.3 —- TRANSFER COSTS: In the event of a sale, lease, or other
assigniment or transfer of the Hotel to any person, firm, or corporation or public entity, Owner or
the assignee or transferee shall pay or reimburse Operator for any and all reasonable and
necessary costs associated with requests by Owner or assignee or transferee of Operator to make
any computer, bookkeeping, accounting, tax, or other changes, entries, transfers, proratlons
adjustments, or calculations in connection therewith regardiess of whether (A) Operator is
requested to continue to manage the Hotel, whether by an assignment or continuation of this
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Agreement or by execution of a new management agreement; or (B) Operator’s management 1s
terminated.

ARTICLE NINETEEN
INDEMNIFICATION AND LIMITATION OF LIABILITY

SECTION 19.1 - LIMITATION OF LIABILITY: Operator expressly acknowledges
that the Hotel and the authority and power of Owner is subject to legislative change by either the
federal or state government. Should either governmental body enact measures which alter the
Hotel or the authority and power of Owner, Operator shall not hold Owner liable in any manner
for the resulting changes. Owner shall use best efforts to provide thirty (30) days’ written notice
to Operator of any such legislative change. During the thirty (30)-day period, the parties shall
meet and make a good faith effort to agree upon changes to this Agreement to address the
legislative change. Nothing in this Section 19.1 shall affect or impair Owner’s right to terminate
this Agreement pursuant to the termination provisions in Section 14.2.

SECTION 19.2 - INDEMNIFICATION:

19.2.1. By Operator. Operator agrees to defend, indemnify and hold harmless the
State of Iowa, Owner and their officers, employees and agents appointed and elected and
volunteers (“Owner Indemnified Persons™ from any and all costs, expenses, losses, claims,
damages, liabilities, settlements and judgments, including reasonable value of the time spent by
the Attorney General’s Office, and the costs and expenses and reasonable attorneys’ fees of other
counsel required to defend the State of Jowa or Owner (“Operator Related Damages”), related to
or arising from:

19.2.1.1 Any material violation of this Agreement; or

19.2.1.2 Any negligent, grossly intentional, wrongful, bad faith or
frandulent act or omission of Operator or any agent or subcontractor utilized or employed
by Operator; or

19.2.1.3 Operator’s performance or attempted performance of this
Agreement that constitutes a breach of the applicable standard of care, including any
agent or subcontractor utilized or employed by Operator; or

192.14 Any failure by Operator to comply with the with applicable
local, state and federal laws and regulations; or

19215 Any failure by Operator to make all reports, payments and
withholdings required by federal and state law with respect to social security, employee
income and other taxes, fees or costs required by Operator to conduct business in the
State of lowa;

19.2.1.6 Any infringement by Operator of any copyright, trademark,
patent, trade dress, or other intellectual property right; or

19.2.2. By Owner. Owner shall, only to the extent consistent with and permitted
by Article VII, Section 1 of the lowa Constitution and lowa Code Chapter 669, indemnify
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Operator from and against any claim, as defined in lowa Code Section 669.2, caused directly by
the negligent or wrongful acts or omissions of any employee of the State of lowa or Owner while
acting within the scope of the employee’s office or employment in connection with the
performance of this Agreement. Operator agrees that any claim for which indemnification is
sought pursuant to this Section will be subject to the provisions of Iowa Code Chapter 669 and
543 Towa Admin. Code 1, including, without limitation, those provisions which address the
making and filing of claims.

If the State of Iowa or Owner makes any indemnity payments to Operator pursuant to this
Section and Operator thereafter collects or recovers all or a portion of such amounts from any
person or third party, including from any insurance carrier, Operator shall promptly repay such
collected or recovered amounts to the State of lowa or Owner.

SECTION 19.3 - PERSONAL GUARANTEES: Contemporaneously with the
execution and delivery of this Agreement on the Commencement Date, Robert Pace and Jean
Pace shall deliver, in a form approved by Owner and attached hereto as Exhibit K, personal
guarantees which shall absolutely and unconditionally goarantee to Owner the prompt payment
of any and all present and future debts, liabilities and obligations owed by Operator under this
. Agreement, including all indemnmification obligations of Operator, and absolutely and
unconditionally gnarantee to Operator the full and timely performance by Operator of all of its
obligations under this Agreement.

SECTION 19.4 - SURVIVAL: Indemnification obligations of Owner and Operator
shall survive termination of this Agreement.

ARTICLE TWENTY
CLAIMS; MEDIATION

- Any claim or dispute arising out of or related to this Agreement may be submitted to
vohuntary mediation upon agreement of the parties. All proceedings, whether mediation or
litigation, must take place in Iowa State Court and in Polk County, lowa.

ARTICLE TWENTY-ONE
QUALIFIED MANAGEMENT AGREEMENT

SECTION 21.1 — QUALIFIED MANAGEMENT AGREEMENT:

21.1.1. Compliance with Revenue Procedure 97-13. Notwithstanding anything
contained herein to the contrary, including, without limitation, the fact that this requirement is
not explicitly referenced in every instance where it is applicable, this Agreement is intended to
comply in all respects with, and shall be interpreted in a manner consistent with, the provisions
of Revenue Procedure 97-13, as a “qualified management agreement.” Operator represents to
Owner that Operator has reviewed and is familiar with the applicable requirements of
Section 141 of the Code and Revenue Procedure 97-13. Any provisions of this Agreement shall
be void and unenforceable if it is subsequently and reasonably determined by Owner, in the
manner provided in Section 21.1.4, that compliance with such provision may be nconsistent
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with Revenue Procedure 97-13 (including due to Changes in Tax Law). Accordingly, in the
event of such a determination by Owner, Owner shall be déemed to have waived any breach of
the provisions of this Agreement in question arising from Operator’s non-compliance with such
provision and, in no event, shall Operator be considered to be in breach thereof.

21.1.2. Specific Restrictions Imposed by Revenue Procedure 97-13.

21.1.2.1 Operator may not be paid any compensation that is, in
whole or in part, based on a share of the net profits from the operation of the Hotel or any
component thereof. Operator may not obtain reimbursement from Owner for any
compensation paid to Operator’s employees if such compensation is based, in whole or in
part, on a share of the net profits from the operation of the Hotel as a whole or any
component thereof. This Section 21.1.2, however, does not prohibit Operator from
utilizing either the bonus pool based upon performance established pursuant to Section
3.4.6 or funds received by Operator in the form of the Management Fee to pay employee
bonuses based, in whole or in part, on the net profits from the operation of the Hotel.

21.1.22 Operator may only obtain reimbursement from Owner for
any bonuses paid to members of the Executive Staff as to any Fiscal Year in the manner
provided by Section 3.4.6.

21.1.3. Inconsistency.  The preceding Section 21.1.1 notwithstanding, This
Agreement may contain one or more provisions inconsistent with Revenue Procedure 97-13 if
Owner receives an Opinion of Bond Counsel and such provisions shall thereafter be treated as if
consistent with Revenue Procedure 97-13 for purposes hereof. Any reasonable costs incurred by
Owner to obtain such an opinion shall be an Operating Expense.

721 .1.4. Conseguences of Void Provision.

21.1.41 In the event Operator determines that a provision rendered
void by Section21.1.1 was material to its purposes for entering into this Agreement,
Operator and Owner shall, in good faith, negotiate a replacement provision, the inclusion
of which is consistent with Revenue Procedure 97-13 (including, if other replacement
provisions do not satisfy Revenue Procedure 93-17, a provision under which the relevant
compensation is a periodic fixed fee). If Operator and Owner are unable to negotiate a
replacement provision as described in the preceding sentence, Owner or Operator may
terminate this Agreement upon thirty (30} days notice or refer the matter for resolution 1n

accordance with Section 20.1 (which resolution shall be subject to an Opinion of Bond
Counsel).

21.1.4.2 The determination that a proposed replacement provision
. agreed to by Owner and Operator pursuant to Section 21.1.4.1 does not result in private
business use shall be based upon an Opinion of Bond Counsel.

21.1.5. An election by Operator to terminate this Agreement pursuant to this
Section 21.1.4 shall not constitute an Event of Default. Notwithstanding any other provision of
this Agreement, such an election by Operator shall not give rise to any liability on Operator’s
part for any damages or other form of compensation to Owner or any other Person.
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21.1.6. Opinion of Bond Counsel. Any determination by Owner that the inclusion
of a particular provision in this Agreement may result in private business use shall be
accompanied by an Opinion of Bond Counsel supporting such determination. Any costs incurred
by Owner to reach such a determination, including but not limited to the costs of obtaining the
Opinion of Bond Counsel, shall be an Operating Expense.

SECTION 21.2 - RESERVATION SYSTEM; CHAIN SERVICES: Owner shall
determine the reservation system, chain services or franchise services, if any, to be used for the
Hotel from time to time, and Operator shall fully cooperate and consult with Owner in making
such determinations. Prior to executing any contracts for such services, Owner shall obtain an
Opinion of Bond Counsel or determine that no such opinion is required.

ARTICLE TWENTY-TWO
MISCELLANEOUS PROVISIONS

SECTION 22.1 - REPRESENTATION AND WARRANTY OF OWNER: Owner
hereby represents and warrants that as of the Commencement Date:

(1) Owner holds fee simple title to the Hotel except Owner holds a lease-hold interest
in the real property portion of the Hotel;

(11) The development and proposed use of the Hotel and the provision of facilities
and services in connection therewith is in compliance with Section 29(b) of the Lease and the
Development Plan (as defined in the Lease) and such plan has been approved by the District
Engineer (as defined in the Lease);

(iiiy  Owner’s approval of the Annual Operating Budget will constitute a representation
by Owner that (a) all rates and charges for use of the Hotel are in compliance with Sections 9 and
11 of the Lease and (b) the proposed use of the Hotel is consistent with Sections 23 and 24 of the
Lease; .

(iv)  Owner represents that Article 11 complies with the requirements of Section 16 of
the Lease; and

{v) Owner represents that the proposed operation of the Hotel is consistent with the
requirements of Section 23 of the Lease; and '

(vi)  Owner retains the obligations under the Lease to comply with the conditions of
Section 36 thereof, and the Hotel, as proposed, will not disturb or alter any of the areas described
in such Section without the approval of the District Engineer, but Operator has continued
obligation to not disturb the areas set forth in such Section and to comply with Sections 7.3.1 and
7.3.2 hereof.

SECTION 22.2 - NO PARTNERSHIP OR JOINT VENTURE: Nothing contained in
this Agreement shall constitute or be construed to be or create a partnership or joint venture
between Owner and Operator.

SECTION 22.3 - INCORPORATION OF DOCUMENTS: The RFP, and
amendments and written responses to bidders’ questions (collectively RFP) and Operator’s
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proposal submitted in response to the RFP as related to the management of the Hotel and all
budgets related thereto (the “Operator’s Proposal™) are incorporated herein by reference, The
parties are obligated to perform all services described in the RFP and the Operator’s Proposal
unless this Agreement specifically directs otherwise. In the case of any inconsistency or conflict

between the specific. provisions of this Agreement, the RFP or Operator’s Proposal, this
Agreement shall govern.

SECTION 22.4 - SUCCESSORS AND ASSIGNS BOUND: This Agreement shall be

binding upon and inure to the benefit of Owner and Operator and their permitted successors and
assigns.

SECTION 22.5 - ADDITIONAL DOCUMENTS: ‘Each party shall execute,
acknowledge, or verify and deliver any and all documents necessary from time to time to cary
out the purposes and intent of this Agreement.

SECTION 22.6 —- GOVERNING LAW: The laws of the State of Towa shall govern and
determine all matters arising out of or in connection with this Agreement without regard to the
choice of law provisions of lowa law. In the event that any proceeding of quasi-judicial or
judicial nature is commenced in connection with this Agreement, the exclusive jurisdiction for
the proceeding shall be brought in Polk County, Iowa. This provision shall not be construed as
waiving any immunity to suit or liability, including, without limitation, sovereign immunity in
State or Federal court.

SECTION 22.7 —SEVERABILITY: It is the intention of the parties to comply fully
with the Act, and all laws and public policies, and this Agreement shall be construed consistently
with the Act, and such laws and public policies to the extent possible. To the extent that any
court of competent jurisdiction is unable to so construe any provision of this Agreement and

holds such provision or any part thereof to be invalid, such holding shall in no way affect the
validity of the remainder of this Agreement.

SECTION 22.8 - COMPLETE AGREEMENT: This Agreement contains the entire
agreement between the parties and supersedes any prior negotiations, representations,
understandings, or agreements among them respecting the subject matter. No change, alteration,
modification, addition, or qualification to the térms of this Agreement shall be made or be
binding unless made in writing and signed by each of the parties.

SECTION 22.9 - NO THIRD PARTY BENEFIT: This Agreement is intended for the
exclusive benefit of Owner and Operator and their respective permitted successors and assigns,

and nothing contained in this Agreement shall be construed as creating any right or benefit in or
to any third party.

SECTION 22.10 - NONWAIVER: No failure by any party to insist upon strict
compliance with any term of this Agreement, to exercise any option, enforce any right, or seek
any remedy upon any default of the other party shall affect or constitute a waiver of the first
party’s right to insist upon such strict compliance, exercise that option, enforce that right, or seek
that remedy with respect to that default or any prior, contemporaneous, or subsequent default,
not shall any custom or practice of the parties at variance with any provision of this Agreement
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affect, or constitute a waiver of, any party’s right to demand strict compliance with all provisions
of this Agreement.

SECTFION 22.11 - PAYMENT OF CLAIMS BY OWNER: Owner’s election to pay
invoices or other claims for payment to Operator in less than 60 days following the receipt of
such invoice or claim shall not constitute a waiver of lowa Code section 8A.514, and shall not
result in the payment off any penalty or interest thereon.

SECTION 22.12 - CONSTRUCTION OF AGREEMENT: The captions at the
beginnings of the several articles, sections, and subsections of this Agreement are not part of the
context hereof, but are merely labels to assist in locating and reading those articles, sections, and
subsections, and shall be ignored in construing this Agreement.

SECTION 22.13 — COUNTERPART EXECUTION: This Agreement may be
executed in several counterparts and each such executed counterpart shall be considered as an
original of this Agreement.
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CIN WI'I'NESS WBEREOF the Owner enters mto thls Agreement as of the
Commencement Date I : : . , o _ -

B ?)E?ARTMENT-OF NATURAL RESOURCES

By

. D.irécto’f ; ' ‘/’ ~

" [Execution Page for Hotel Management Agreement]



IN WITNESS WHEREOCF, the Opefator enters into this Agreement as of the

Commencement Date.
CENTRAL GROUP MANAGEMENT, LLC

By: «//?\ ﬂ,—f "

President/CEO

[Execution Page for Hotel Management Agreement]




William R_ Duey, Operations
Rathbuyp Lake, Towa

United States Army (o



EXHIBIT A

INSURANCE -
TYPE OF INSURANCE LIMIT AMOUNT
General Liability (including General Aggregate $1 Million
contractual liability and premises
liability)
Automobile Liability (including Combined Single Limit $1 Mitlion
any auto, hired autos, and non-
owned autos)
Excess Liability, Umbrella Form Each Occurrence $5 Million

Aggregate $5 Million

Workers Compensation and

As required by lowa law

As required by lowa law

Employer Liability
Property Damage Aggregate $38 Million
Business Interruption Insurance 18 months
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EXHIBIT B
PRE-OPENING BUDGET



EXHIBIT C
REIMBURSEMENT REQUEST

Date:

TO: lowa Department of Natural Resources, atin:

FROM: Central Group Management, LLC (the “Operator™)

Pursuant to, and in accordance with, the provisions Article Eight of the Hotel
Management  Agreement (the “Hotel Management Agreement”) dated as of
between the Iowa Department of Natural Resources (the “Department™)
and the Operator is requesting reimbursement for the following Operating Expenses of the Hotel
(all capitalized terms used herein shall have the same meaning given such terms in the Hotel
Management-Agreement}:

1. {list Operating expenses, showing the amount, nature of each item, and date paid]

Attached hereto is a statement, invoice or other evidence of the foregoing Operating
Expenses which have been paid by the Operator and for which Operator 1s seeking
.reimbursement from the Department. ‘

WE HEREBY CERTIFY THAT:

{a) Each item for which payment or reimbursement is requested is an eligible
Operating Expense and is or was necessary in connection with the operation of the Hotel.

(b) None of the items for which reimbursement is being requested has been
previously reimbursed by the Department; and

(c} The payment with respect to which this reimbursement is being requested has
been properly made in accordance with .the Hotel Management Agreement and is a proper
Operating Expense.

(d) The reimbursement [is/is not] within the [Initial/Annual Operating Budget]
[attach explanation for any deviation from the applicable budget].

By

Authorized Representative of Operator

Copy to:
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MAP




EXHIBIT E
LEASE NO.DACW41-1-97-233
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DEPARTMENT OF THE ARMY

KANSAS CITY DISTRICT, CORPS OF ENGINEERS
700 FEDERAL BUILDING
KANSAS CITY, MISSOUR! 64106-2896

December 8, 2005
EPLY TO .
Ao

Civil Branch

SUBJECT: Transmittal of Supplemental Agreement No. 2 to Lease DACWA41-1-97-233,
‘Rathbun Lake, Jowa '

Towa Deparunent of Natural Resources

ATTN: Mr. Amie Sohn

Wallace Building

502 East 9th Street T
Des Moines, Iowa 50319 .

Dear Mr. Sohn:

I am enclosing the executed Supplemental Agreement No. 2 to Lease DACW41-1-97-233
that extends the term of the current lease to December 31, 2045. ‘

If you have any queSUOns, please do not hesitate 10 write or te]ephone Robert M. Jewell of
my’ staff at 816-983-3917.

Smcerely,

Gr g (3. Wilson
Chief, Real Estate Division

Enclosure

AR LA



Supgplemental Agreement No. 2
10 LEASE No. DACW41-1-97-233

SUPPLEMENTAL AGREEMENT NO. 2
TO LEASE NO. DACW41-1-97-233
FOR PUBLIC PARK AND RECREATIONAL PURPOSES
- RATHBUN LAKE
APPANQOSE COUNTY, I0WA

This Supplemental Agreement entered into by and between the Secretary of the Army, party of
the first part, and the Jowa Department of Natural Resources, an instrumentality of the State of
Towa, party of the second part, WITNESSETH THAT: '

WHEREAS, on January 14, 1998, the Secretary of the Army, acting for and in bebalf of the
- United States of America, as Secretary, did grant Lease No. DACW41-1-87-233 to the fowa

Department of Netural Resources, for public park and recreational purposes for a term of

Twenty Five (25) years, beginning January 1, 1998 and ending December 31, 2022 and;

WHEREAS, both parties hereto executed Supplemental Agreement No. 1 to Lease DACW41-1-
97-233 on the 25™ day of February 2004 adding approximately 1.85 acres of Jand to the
leasehold and;

\VHEREAS, it is the desire of the Iowa Department of Natural Resources to extend the term of
the lease to facilitate sale of state revenue generating bonds for the development of the Honey
Creek State Resort facility;

WEHEREAS, it is the desire of both parties and it is considered mutnally beneficial to modify
certain conditions in the lease and; ‘

NOW THEREFORE, in consideration of the mutual benefits to be derived by the parties
hereto, Lease No. DACW41-1-97-233, is hereby amended in the following particulars, but no
others, effective upon date of execation:

a. Condition 1 TERM is deleted in its entirery.

b. Condition 1 TERM is inserted as follows: Said premises are herby leased for a term
of Forty-Seven (47) years beginning January 1, 1998 and ending December 31, 2045.




Supplemental Agreement No. 2
to LEASE Ne. DACW41-1-97-233

CERTIFICATE OF AUTHORITY

I ;KA«RLIM/ g‘}‘twl.a.) {miame) c:ert_ify that I am the
hmlﬂw.}: for the Iowa Department of HNatural Resources,
that _ L2 %’w‘sv%mjen (signétor of outgrant) who signed

the foregoing instrument on behalf of the grantee was then

onﬂu'ﬁi Direchyr  (title of signator of outgrant) of the Iowa

Department of Natural Resources. I further certify that the
said officer was acting within the scope of powers delegated to
this officer by the governing body of the grantee in executing

salid instrument.

Yowa Department of Natoral Resources

Date: fd-I-&.5 7(0.};,!—4’){ . QW . Wﬁ’%
cherk or Appropriate Officia

4206
(AFFIX SEAL)



DEPARTMENT OF THE ARMY
KANSAS CITY DISTRICY, CORPS OF ENGINEERS
700 FEDERAL BUILDING -
KANSAS CITY, MISSOURI 64106-2896

November 30, 2005

Civil Branch

SUBJECT: Transmittal of Proposed Supplemental Agreement No. 2 to Lease DACW41-1.97-
233, Rathbun Lake, Iowa

lowa Departmem of Natural Resources
ATTN: Mr. Arme Sohn

Wallace Building

502 East 9th Street’

Des Moines, lowa 30319

Dear Mr. Sohn:

I am enclosing a proposed Supplemental Agreement No. 2 to Lease DACW41-1-97-233 10
extend the term of the current lease to December 31, 2045. This increased lease term will permit
the sale of state bonds to generatc revenue for the Honcy Creek State Resort Park at Rathbun
Lake, lowa.

If the proposed document is satisfactory, please have the appropriate official of your
organization date and sign the document. Have another official of your organization complete,
date and sign the Certificate of Authority. Please return all completed documents to this office in
the enclosed retum envelope.

If you have any questions, please do not hesitate to write or telephone Robert M. Jewell of
my staff at 816-983- 3917 :

Sincerely,
GreglfG. Wilson

Chief, Real Estate Division

Enclosure




Supplemental Agreement No. 2
te LEASE No. DACW41-1-97-233

SUPPLEMENTAL AGREEMENT NO. 2
TO LEASE NO. DACW41-1-97-233
FOR PUBLIC PARK AND RECREATIONAL PURPOSES
RATHBUN LAKE
APPANOOSE COUNTY, IOWA

This Supplemental Agmﬁ:ment entered into by and between the Secmtary of the Army, party of -
the first part, and the Towa Depariment of Natural Resources, an instrumentality of the State of
Iowa, party of the second part, WTI'NESSETH THAT:

WHEREAS, on January 14, 1998, the Secretary of the Army, acting for and in behalf of the
United States of America, as Secretary, did grant Lease No. DACW41-1-97-233 1o the Towa
Department of Natural Resources, for public park and recreational purposes for a term of
Twenty Five (25) years, begmmng January 1, 1998 and ending December 31, 2022 and;

WHEREAS, both parties hereto executed. Supplemental Agreement No. 1 to Lease DACW41-1-
97233 on the 25% day of February 2004 adding approxxmatc]y 1.85 acres of land 1o the
Jeasehold and;

WHEREAS, it is the desire of the Iowa Department of Natural Resources to extend the term of
the lease to facilitate sale of state revenue gencratm ¢ bonds for the development of the Honey
Creck State Resort facility;

WHEREAS, it is the desire of both parties and it is considered mutually beneficial to modify
certain conditions in the lease and; '

NOW THEREFORE, in consideration of the mutual benefits to be derived by the parties

hereto, Lease No. DACW41-1-97-233, is hereby amended in the following partlcula_rs but no
others, effective upon date of execution: :

a. Condition 1 TERM is deleted in its entirety.

b. Condition 1 TERM is inserted as follows: Said premises are herby leased for a term
of Forty-Seven (47) years beginning January 1, 1998 and ending December 31, 2045.



Supplemental Agreement No.2 -
to LEASE No. DACW41-1-97-233

This Supplemental Agreement No.2 to Lease No. DACW41-1-97-233 is not sub_}ect to Title 10,
U.S.C., Section 2662 as amcnded

IN WITNESS WHEREOF, 1 have hereunto set my hand by authority of the Secretary of the
Army, this ___ day of , 200

GREG G. WILSON
Chief, Real Estate Division

This Supplamental Agreement No. 2 to Lease No. DACW41-1-97-233 is also executed by the
grantee this o 2% day of %Ma/h’ , 20057

Iowa Department of Natural Resources




Supplemental Agreement No. 2
to LEASE No. DACW41-1-97-233

CERTIFICATE OF AUTHORITY

I K%Rr}m/ g‘lmu) {name) certify that I am the
ho‘!ﬂw,} for the Towa Department ‘of Natural Resources,
that L= [';ﬁxwlsvtfams&n {signator of outgrant} who signed

the foregoing instrument on behalf of the grantee was then

Qp'pu-h; O;ré.t{-nr {title of signator of outgrant) 6f the Iowa'
- Department of Natural Resources. I further certify that t_:he
said officer was acting within the scope of powers delegated to
this officer by the governing body of the grantee in executing

said instrument.

Iowa Department of Natural Resources

Date: fd-d-058 %M é?)é}g\ng b 79071?4;?

chlerk or Appropriate Officia

S VLY A
.{Ai%pzx SEALY)



DEPARTMENT OF THE ARMY

KANSAS CITY DISTRICT, CORPS OF ENGINEERS
700 FEDERAL BUILDING
KANSAS CITY, MISSOURI 64106-2896

May 10, 2005
REPLY TO
ATTENTION OF

Civil Branch

SUBJECT: Administrative Comection for Consent No.DACW41- 2 04 0028 Rathbun Lake,
jowa -

Towa Department of Natural Resources
ATTN: Mr. Amie Sohn

Wallace Building

502 East 9th Street

Des Moines, Jowa 30319

Pear Mr. Sohn:

During a routine out-grant review in our office, the assigned number of this consent was
found to be incorrect. We have made pen and ink changes to our record copy and rcqnest you
also correct your copy of thxs consent document.

Request you change any references to document number DACW41-2-04-0028 to show the
corrected number as DACW41-3-04-0028. This administrative change does not irapact the term
or any other conditions of the outgrant document.

If you have any questions, please do not hesitate to wme or telephone Robert M. chell of
my staff at 816-983-3917.

Sincerely, .
Anne L. Kosel

Chief, Civil Branch
Real Estate Division

Copies Furnished:
OD-TR’
OF-RA

7780 i1 2:08 05713705




DEPARTMENT OF THE ARMY
KANSAS CITY DISTRICT, CORPS OF ENGINEERS
- 700 FEDERAL BUILDING
KANSAS CITY, MISSOURI 64105-2896

February 9, 2004

Civil Branch 9

S_UBJECT: Transmittal of Proposed Consent NoDACW4]- 04~Q028, Rathbun Lake, Iowa

Towa Department of Natural Resources
ATTN: Mr. Amie Sohn

‘Wallace Building.

502 East 9th Street

Des Moines, Iowa 50319

Dear Mr. Sohn:

I aIn enclosmv the subject Consent to Easement Structures for the construction, operation
and maintenance of a road within Tract Nos. 236E & 236E-2, Rathbun Lake, Jowa.

Please have the appropriate official of your organization sign ‘and date all three copies of
the proposed document. Have another official of your organization complete, date and.sign all
three copies of the Corporate Certificate. Then return all completed documcnts to this office in

" the enclosed self-addressed envelope.

You will receive an execated copy for your records. Upon completion of the work, please -
contact the Operations Manager at Rathbun La}ce Reservoir, to make an appomtment for a joint
inspection of the completed work.

If you have any questions, please do not hesitate to write or telephone Robert M. Jewell of
my staff at 816-983-3917.

Sincerely,

Karl Mueller
Acting Chief, Civil Branch

Real Estate Division

Enclosure



Consent to Easement No. DACWM}&LOOZS

DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS
: KANSAS CITY DISTRICT
RATHBUN LAKE, APPANOOSE COUNTY, I0WA

CONSENT TO EASEMENT STRUCTURES

WHEREAS, the United States, has acquired a perpetual flowage easement and rights over Tract .
No(s). 236E, Rathbun Lake, Iowa, from Clarence L. Hiner, a single person and Floyd W. Hiner a
single person by virtue of Warranty Deed dated April 19, 1966 and recorded at Appanroose

County on Apiil 19, 1966, Book 102, page 142; and Tract No 236E-2, Rathbun Lake, Iowa, from
Clarence L. Hiner a single person and Floyd W. Hiner, a single person, by virtue of Deed of Road
Easement dated Mar{:h 14, 1967, recorded at Appanoose County on March 14, 1967, Book 102,

page 282;

WHERFEAS, said easements, grant to the United States the right of prior approval for any
structures, excavation or fill to be located within the said easement area, which area is under the
administrative control of the Kansas City District, Corps of Engineers. .

WHEREAS, the United States has been re.quested to give consent to Construct and Mamtam a
Road on the above identified Tract{s).

NOW THEREFORE, the United States hereby gives consént to Towa Department of Natural
Resources to Construct and Maintain a Road at the }ocauon shown on EXHIBIT "A" attachcd

hereto;
PROVIDED HOWEVER, that this consent is sabject to the following conditions:

1. Al activities conducted on the premises shall comply with all applicable Federal,
state, county and municipal laws, ordinances and regulations wherein the premises are located.

2. The giving of this consent does not in any way subordinate the United States’ prior
easement rights. The United States shall in no case be liable for any damage or injury to the
structures herein consented to, which may be caused by any action of the United States under its
~ easement, or that may resalt from the future operations undertaken by the United States, and no

claim or right to compensanon shall accrue from such exercise of the United States’ easerpent
rights.

-3, The United States shall not be responsible for darnages to property or injuries to
persons which may arise from or be incident to the exercise of the consented activity.




Consen'.t to Easement No. DACW41-2-04-0028

CERTIFICATE OF AUTHORITY

1 L\Sﬂ 00\\6 (name:) certify that | am the t“Cr‘,m,WC é%,’(,t"&}&m
(title) of W D ‘\\’Q | , that \J‘f%&t/ VDWL (signator of ouigrant)
" who si igned the foregoing msn'umem on behalf of the grantee was then E-\nifﬁ,C{’OV‘
(title of signator of outgrant) of jowia DNE. T further cextify that the said officer was

acting within the scope of powers delegated 10 this governing body of the grantee in executing

. said _instru_mept
IQWA DEPARTMENT OF NATURAIL RESOURCES
Dae: 9‘% | ll{! 4 ' /D‘UV 4 @é&/
S . - YCletkor Aplpropnate Official
(AFFIX SEAL)

: a\wlw'






Consent to Easement No: DACWAL-2-04-0028

DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS
KANSAS CITY DISTRICT
RATHBUN LAKE, APPANOOSE COUNTY, IOWA

CONSENT TO EASEMENT STRUCTURES

WHEREAS, the United States, has. acquired 2 perpetual flowage easement and rights over Tract '
No(s). 236E, Rathbun Lake, Iowa, from Clarence L. Hiner, a single person and Floyd W. Hiner a
single person by virtue of Warranty Deed dated April 19, 1966 and recorded at Appanoose
County on April 19, 1966, Book 102, page 142; and Tract No 236E-2, Rathbun Lake, Iowa, from
Clarence L. Hiner a single person and Floyd W Hiner, a single person, by virtue of Deed of Road
Easement dated March 14, 1967, recorded at Appanoose County on March 14, 1967, Book 102,
page 282; -

WHEREAS, said easements, grant to the United States the right of prior approval for any
structures, excavation or fill to be located within the said easement area, which area is under the
administrative contro} of the Kansas City District, Corps of Engineers.

. WHEREAS, the United States has been requested to give consent to Construct and Maintain a

Road on the above identified Tract(s). -

NOW THEREFORE, the United States hereby gives consent to Jowa Department of Natural
Resources to Construct and Maintain a Road at the Jocation shown on EXHIBIT "A" attached
hereto;

PROVIDED HOWEVER, that this consent is subject to the following conditions:

1. Al activities conducted on the premises shall comply with all applicable Federal,
state, county and municipal laws, ordinances and Tegulations wherein the premises are Jocated.

2. The giving of this consent does not in any way subordinate the United States' prior
casement rights. The United States shall in no case be liable for any damage or injury to the
structores herein consented to, which may be caused by any action of the United States under its

_easement, Of that ray result from the funire operations undertaken by the United States, and no

claim or right to compensation shall accrue from such exercise of the United States’ easement
rights.

3. The United States shall not be responsible for damages to property or injuries to
persons which may arise from or be incident to the exercise of the consented activity.



Consent 1o Easement No. DACW41-2-04-0028

CERTIFICATE OF AUTHORITY

1 Lleﬂ 0@\5 (name) certify that ] am the Exeuuhve G daru
 (iitle) of A0 DNR. , that \}1‘«’9@1"/\! Vovrve (signator of outgrant)
who signed the foregoing instrument on behalf of the grantee was then D} Yector

(title of signator of outgrant) of )ONQ_ DNR 3 further certify that the said officer was

acting within the scope of powers delegated to this Boverning body of the grantee in executing

said instroment.

IOWA DEPARTMENT OF NATURAL RESOURCES

Date;_aﬂlﬂﬁt ! 7&/\@

Y Clerk or Agpropnate Official

(APP]X SEAL)
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DEPARTMENT OF THE ARMY

KANSAS CITY DISTRICT, CORPS OF ENGINEERS
TOO FEDERAL BUILDING
KANSAS CITY, MISSOUR! 64106-2896

February 25, 2004

Civil Branch

~ SUBJECT:- Transmittal of Consent No.DACW41-2-04-0028, Rathbun Lake, lowa

lowa Department of Natural Resources
ATTN: Mr. Amie Sohn

Wallace Building

502 East 9th Street

Des Moines, Iowa 50319

Dear Mr. Sohn:

1 am enclosing the executed Consent to Easement Structures for the construction, operation
and maintenance of a road within Tract Nos. 236E & 236E-2, Rathbun Lake, lowa.

Upon completion of the work, please contact the Operations Officer at Rathbun Lake
Reservoir, to make an appointment for a joint inspection of the completed work.

If you have any guestions, please do not hesitate to write or telephone Robert M. Jewell of
my staff at §16-983-3917. '

Sincerely,

Karl Mueller
Acting Chief, Civil Branch
Real Estate Division

Enclosure



-~ e LAl

Suppiemental Agreement No. 1
to LEASE No. DACW41-1-97-233

SUPPLEMENTAL AGREEMENT NO. 1
TO LEASE NO. DACW41-1-97.233
FOR PUBLIC PARK AND RECREATIONAL PURPOSES
’ RATHBUN LAKE
APPANOOSE COUNTY, IOWA

This Supplemental Agreement entered into by and between the Secretary of the Army, party of
the first part, and the Jowa Department of Natural Resources, an instrumentality of the State of
Iowa, party of the second part, WITNESSETH THAT:

WHEREAS, on January 14, 1998, the Secretary of the Army, acting for and in behalf of the
United States of America, as Secretary, did grant Lease No. DACW41-1-97-233 to the Jowa
Department of Natural Resources, for public park and recreational purposes for a term of
Twenty Five (25) years, beginning January 1, 1998 and ending December 31, 2022 and;

WHEREAS, it is the desire of both parties and it is considered mutually beneficial to modify
certain conditions in the lease and; '

WHEREAS, both parties hereto are desirous of identifying approximately 1.85 acres of land
located in Tract Nos. 241, 236, 235-1 and 235-2 for the construction and maintenance of a road
for entrance to Honey Creek Resort State Park:

NOW THEREFORE, in consideration of the mutual benefits to be derived by the parties
hereto, Lease No. DACW41-1-97-233, is hereby amended in the following particulars, but no
others, effective upon date of execution:

- Add Exhibit “F” page 1, to the lease showing the road location.




Supplemental Agreement No. 1
to LEASE No. DACW41-1-97-233

CERTIFICATE OF AUTHORITY

I Ll%l Oalﬁz {name) certify that I am the
'thEEIﬁﬂafu for the Iowa Department of Natural Resources,
that {T%¥fﬁ€u Vonk {signator of outgrant)} who signed

the foregoing instrument on behalf of the grantee was then

DYf’fi@Y’ - {title of signator of outgrant) of the Iowa

Department of Natural Resources. I further certify that the
said officer was acting within the scope of powers delegated to
this officer by the governing body of the grantee in executing

said instrument.

Iowa Department of Natural Resources

: -I%ete;gl”hy %M

Yclerk orﬂAppropriate Official

{AFFIX SEAL)

e
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DEPARTMENT OF THE ARMY

KANSAS CITY DISTRICT, CORPS OF ENGINEERS
700 FEDERAL BUILDING
KANSAS CITY, MISSOUR) 64106-2B96

February 25, 2004
REPLY TO .
ATTENTION OF

Civil Branch

SUBJECT: Transmittal of Supp]emental Agreement No. 1 to Lease DACW41-1-97-233,
Rathbun Lake, Iowa

Iowa Department of Natural Resources
ATIN: Mr. Amie Sohn

Wallace Building

502 East 9th Street -

Des Moines, Iowa 50319

Dear M_r. Sohn:

1 am enclosing Supplemental Agreement to Lease DACW41-1-97-233 for the
construction, operation and maintenance of a road within Tract Nos. 241, 236, 235-1 and 235-2,
at Rathbun Lake, Iowa.

If you have any questions, please do not hesitate to write or telephone Robert M. Jewell of

- my staff at 816-983-3917.

Sincerely,

mﬁﬂ/\m@n

Karl Mueller
Acting Chief, Civil Branch
Real Estate Division

Enclosure
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!‘Ouhdtﬂ3 the Rathbun Resopt S IE/E}( JCI[{’S .
_ DEFPARTMENT OF THE ARMY
KANSAS CITY DISTRICT, CORPS OF ENGINEERS :
700 FEDERAL BUILDING -—wﬁ{ PML-
KANSAS TITY. MISSOUR! 64106-2896

REFPLY TO

ATTENTION OF: qanuary 18, 1998

Real Hstate Division

State of Iowa

Office of the Director

Mr. Larry J. Wilson

Department of Natural Resources
Wallace State Office Building
Des Moines, Iowa 50319

Dear Mr. Wilson:

Enclosed is your executed.copy of Lease DACW41-1-97-233,
which grants the state Che authority for a public park and
recreational area at Rathbun Lake, Appancose County, Iowa.

Please retain for your records.

Thank you for your cooperation im this matter. If you have
any questions, please do not hesitate to write or telephcne me at
"816-98B3-3749.

Sincerely, \

Roy B. Shelton, Jr.

Acting Chief, Management and Dlsposal
Branch

Real Estate Division

Enclosure

RECEIVED

'JAN 21 1988
Director's Office
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No. DACW41-1-97-233

DEPARTMENT OF THE ARMY
LEASE TO STATES
" FOR PUBLIC PARK AND RECREATIONAL PURPOSES
RATHBUN LAKE
APPANOOSE COUNTY, IOWA

THIS LEASE is made on behalf of the United States, between the
SECRETARY OF THE ARMY, hereinafter referred to as the Secretary,
and the STATE COF IOWA, DEPARTMENT OF NATURAIL RESOQURCES, hereinafter
referred to as the. Lessee, an instrumentality of said state, with
its principal office at the Wallace State Office Building, Des
Moines, Iowa 50319. .

WITNESSETH:

That the Secretary, by authority of Title 16, United States
Code, Section 460d, and for the consideration hereinafter set
forth, hereby leases to the Lessee, the property identified in
Exhibits ¥a* and "B", attached hereto and made a part hereof,
hereinafter referred to as the premises, for public park and
recreational purposes.

THIS LEASE is granted subject to the following conditions:
1. TERM

Said premises are hereby leased for a term of twenty five
years, beginning January 1, 19298 and ending Decembper 31, 2022.

’

2. CONSIDERATION

The consideration for +this lease is the operation and
maintenance of the premises by the Lessee for the benefit of the
United States and the general public in accordance with the
cenditions herein set forth.

3. NOTICES

All correspondence and notices to be given pursuant to this
lease shall be addressed, if to the Lessee, to Iowa Department of
Natural Resources, Wallace State Office Building, Des Moines, Iowa
50319; and, 1f to the United States, to the District Engineer,
ATTN: Chief, Real Estate Division, U.S. Army Corps of Engineer, 700
Federal Building, 601 East 12th Street, Kansas City, Missouri
64106~2896, or as may from time to time otherwise be directed by
the parties. Notice shall be deemed to have been duly given if and
. when enclosed in a properly sealed envelope, or wrapper, addressed

Park Lease : :
30 Sep 189%4 '



No. DACW41-1-97-233

as aforesaid, and deposited, postage prepaid, in a post office
regularly maintained by the United States Postal Bervice.

4. AUTHORIZED REPRESENTATIVES"

Except as otherwise specifically provided, ‘any reference

herein to "Secretary of the Army,". "District Engineer,” "said
officer® or "Lessor” shall include their duly authorized
representatives. any reference <to “"Lessee™ shall include

sublessees, assignees, transferees, concessionaires, and its duly
authorized representatives. .

5. .PEVELOPMENT PLANS
a. The Lessee shall be guided by an implementing Plan of

Recreation Development and Management (Development Plan) attached
as Exhibit "C" which shows the facilities and services necessary to

‘meet the current and potential. public demand and the management

and development activities to be undertaken by the Lessece and any
sublessees. The Lessee shall provide a copy of any amendment to
the Development Plan before proceeding to implement any changes in
the development or management of the leased premises. The use and
occupation of the premises shall be subject to the general
supervision and approval of the District Engineer.

b. During the term of the lease, the District Engineer will
notify the Lessee of any updates to the existing project Master
Plan affecting the premises and the Lessee may provide comments.

6. STRUCTURES AND EQUIPMENT

The Lessee shall have the right, during the term of the lease,
to erect such structures and to provide such eguipment upon the
premises as may be necessary to furnish the facilities and services
aunthorized. Those structures and equipment shall be and remain the
property of the Lessee, except as otherwise provided in the
Condition on RESTORATION. EHowever, no.structures may be erected
upon the premises unless and until the proposed location shall have
been approved in writing by the District Engineer. The District
Engineer may reguire the lessee, upon the completion of each of
the proposed developments to furnish complete "as built™
construction plans for all facilities. )

7. APPLICABLE LAWS AND REGULATIONS

a. The Lessee shall comply with all applicable Federal laws
and regulations and with all applicable laws, ordinances, and
regulatiocns of the state, county, and municipality wherein the
premises are located, including, but not limited to, those

Park Lease
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No. DACWAL-1-87-233

regarding construction, health, safety, food service, water supply,
sanitation, use of pest1c1des, and licenses or permits to do
business. The Lessee shall make and enforce such regulations as
are necessary and within its legal authority in exercising the
privileges ‘granted in this lease, provided that such regulations
are not inconsistent with those issued by the Secretary of the Army
or with the provisions of 16 U.S5.C. § 460d.

b. The Lessee will provide an annual certification that all
water and sanitary systems on the premises have been inspected and
comply with Federal, state and local standards. The Lessee will
also provide a statement of compliance with the Rehabilitations Act
and . the Americans with Disabilities Act, as required in the
condition on NON-DISCRIMINATION, noting any deflClenCIES and
providing a schedule for correction.

8. CONDITION OF PREMISES

The Lessee acknowledges that it has inspected the premises,
knows its condition, and understands that the same is leased
without any representations or warranties whatscever and without
obligation on the part of the United States to make any’
alterations, repairs, or additions thereto.

9. FACILITIES AND SERVICES . : -

The Lessee shall provide the facilities and services as agreed
upon in the Develeopment Plan referred to in the Condition on
DEVELOPMENT PLANS either " directly or through subleases or
concession agreements that have been reviewed and accepted by the
District Engineer. These subleases or agreements shall state: 1)
that they are granted subject to the provisions of this lease; and
(2) that the agreement will not be effective until the third party
activities have been approved by the District Engineer. The Lessee
will not allow any third party activities with a rental to the
Lessee or prices to the public which would give the third party an
undue economic advantage or circumvent the intent of the
Develcopment Plan. The rates and prlces charged by the Lessee or
its sub-lessees or concessionaires shall be reasonable and’
comparable to rates charged for similar goods and services by
others in the area. The use of sub-lessees and concessionaires
will not relieve the Lessee from the primary responsibility for

ensuring compiiance with all of the terms and conditions of this’
lease.

10. TRANSFERS, ASSIGHNMENTS, SUBLEASES

a. Without prior written approval of the District Engineer,

Park Lease
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No. DACWALl-1-97-233

the Lessee shall neither transfer nor assign this lease nor sublet
the premises or any part thereof, nor grant any interest,
privilege, or license whatsoever in connection with this lease.
b. The Lessee will not sponsor or participate in timeshare
ownership of "any structures, facilities, accommodations, or
personal property on the premises. The Lesseé will not subdivide
nor develop the premises into private residential development.

11. FEES

Fees may be charged by the Lessee for the entrance to or use
of the premises or any facilities, however, no user fees may be
charged by the Lessee or its sub-lessees for use of facilities
developed in whole or part with federal funds if a user charge by
the Corps of Engineers for the facility would be prohibited under
law. ' '

12, ACCOUNTS, RECORDS AND RECEIPTS

All monies received by the Lessee from operations conducted on
the premises, including, but not limited to, entrance, admission
and user fees and rental or other consideration received from its
concessionaires, may be utilized by <the Lessee for - the
administration, maintenance, operation and development of the
premises. The lessee agrees that its expenditures in the
administration, maintenance, operation, of the leased premises will
not be less than the income obtained from operations on the
premises. Beginning 5 years from the date of this lease and
continuing at 5-year intervals, any such monies not so utilized or
programmed for wtilization within a reasonable time shall be paid
to the District Engiheer. The Lessee shall. provide an annual
Statement of receipts and expenditures to the District Engineer.
Annual or weekly entrance fees not collected on the Project, which
also are honored at other recreational areas operated by the
Lessee, are excluded from.this requirement. The District Engineer
shall have the right to perform audits or to require the Lessee to
audit the records and accounts of the Lessee, third party
concessionaires and sub-lessees, in accordance with auditing
standards and procedures promulgated by the American Institute of
Certified Ppublic Accountants or by the  state, and furnish the
District Engineer with the results of such an audit.

13. PROTECTION OF PROPERTY

The Lessee shall be responsible for any damage that may be
caused to property of the United States by the activities of the .
Lesses under this lease and shall exercise due diligence in the
protection of all property located on the premises against fire or

Park Lesase
30 Sep 1994 4




No. DACW41-1-87-233

damage from any and all other causes. Any property of the United
States damaged or destroyed by the Lessee incident to the exercise
of the privileges herein granted shall be promptly repaired or
replaced by the Lessee to the satisfaction of the District
Engineer, 'or, at the election of the District Engineer,
reimbursement may be made therefor by the Lessee in an amount
necessary to restore oOr replace the property to a condition
satisfactory to the District Engineexr.

14. RIGHT TO ENTER AND FLOOD

The right is reserved to the United States, its officers,
agents, and employees to enter upon the premises at any time and
for any purpose necessary or convenient in connection with
Government purposes; to make inspections; to remove timber or other
material, except property of -the Lessee; to flood the premises; to
manipulate the level of the lake or pool in any manner whatsoever;
and/or to make any other use of the land as may be necessary in
connection with project purposes, and the Lessee shall have no
claim for damages on account thereof against the United States or
any officer, agent, or employee thereof.

15. LIGHTS, SIGNALS AND NAVIGATION

There shall be no unreasonable interference with navigation by
the exercise of the privileges granted by this lease. If the
display of lights and signals on any work hereby authorized is not
otherwise provided for by law, such lights and signals as may be
prescribed by the Coast Guard or by the District Engineer shall be
installed and maintained by and at the expense of the Lessee.

I

16. INSURANCE

a, At the commencement of this lease, the Lessee, unless
self-insured, and its sub-lessees and concessionaires at the
commencement of operating under the terms: of this lease as third
parties, shall obtain” from a reputable insurance company or
companies contracts of liability insurance. The insurance shall
provide an amount not less than that which is prudent, reasonable
and consistent with sound business practices, for any number of
persons or claims arising from any one incident with respect to
bodily injuries or death resulting therefrom, property damage, or
both, suffered or alleged to have been suffered by any person or
persons, resulting from the operations of the sub-lessees and
concessionaires under the terms of this lease. The Lessee shall
require its insurance company to furnish to the District Engineer
a copy of the policy or policies, or, if acceptable to the District
Engineer, certificates of insurance evidencing the purchase of such
insurance. '

Park Lease
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. No. DACW41-1-97-233

b. The insurance policy or policies shall specifically
provide protection appropriate for the types of facilities,
services and products involved; and shall provide that the District
Engineer be given thirty (30) days notice of any cancellation or
change in such insurance. ~

<. The District Engineer may require closure of any or all of
the premises during any period for which the sub-lessees and
concessionaires do not have the required insurance coverage.

17. RESTORATION

.. On or before the expiration of this lease or its termination
by the Lessee, the Lessee shall vacate the premises, remove the
property of the Lessee, and restore the premises to a .condition
satisfactory to the District Engineer. If, however, this lease is
revoked, the Lessee shall vacate the premises, remove said property
therefrom, and restore the premises to the aforesaid condition
within such time as the District Engineer may designate. In either
event, if the Lessee shall fail or neglect to remove said property
and restore the premises, then, at the option of the District
Engineer, said property shall either become the propérty of the
United States without compensation therefor, or the District
Engineer may cause the property to be removed and no claim for
damages against the United States or its officers or agents shall
be created by or made on account of such removal and restoration
work. The Lessee shall also pay the United States on demand any
sum which may be expended by the United States after the
expiration, revocation, or termination of this lease in restoring
the premises, . .

*

18. NON-DISCRIMINATION

a. The Lessee shall not discriminate against any person or
persons or exclude them from participation in the Lessee’'s
operations, programs or activities conducted on the leased
premises, because of race, color, religion, sex, age, handicap, or
national origin. The Lessee will comply with the Americans with
Disabilities Act and attendant Americans with Disabilities act
Accessibility Guidelines (ADAAG) published by the Architectural And
Transportation Barriers Compliance Board.

b. The Lessee, by acceptance of this lease, is receiving a
type of Federal assistance and, therefore, hereby gives assurance
that it will comply with the provisions. of Titlé VI of the Civil
Rights Act of 1964, as amended (42 U.S.C. § 2000d); the Age
Discrimination Act of 1975 (42 U.S.C. § 6102); the Rehabilitation
Act.of 1873, as amended (29 U.5.C. §:794); and all requirements

Park Lease
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No. DACW41-1-97-233

imposed by or pursuant to the Directive of the Department of
Defense (32 CFR Part 300) issued as Department of Defense
Directives 5500.11 and 1020.1, and Army Regulation 600-7. This
assurance shall be binding on the Lessee, its agents, successors,
transferees, sub~lessees and assignees.

19. SUBJECT TO EASEMENTS

This lease 1is subject to all existing easements, easements
subseguently granted, and established access routes for roadways
and utilities located, or to be located, on the premises, provided
that the proposed grant of any new easement or route will be
coerdinated with the Lessee, and easements will not be granted
which will, in the opinion of the District Engineer, interfere with
developments, present or proposed, by the Lessee. The Lessee will
not close any established access routes without written permission
of the District Engineer.

20. SUBJECT TO MINERAIL INTERESTS

This lease is subject to all 6utstandiﬂg mineral interests.
As to federally owned mineral interests, it is understood that they

‘may be included in present or future mineral leases issued by the

Bureau of Land Management (BLM), which has responsibility for
mineral development on Federal lands. The Secretary will provide
lease stipulations to BLM for inclusion in such mineral leases that
are designed to protect the premises from activities that would
interfere with the Lessee’s operations or would be contrary to
local laws.

21. COMPLIANCE, CLOSURE, REVOCATION AND RELINQUISHMENT -

a. The Lessee and/or any sub-lessees or licensees are charged
at all times with full knowledge of all the limitations and
requirements of this lease, and the necessmty for correction of
deficiencies, and with compliance with reasonable requests by the
District Engineer. This lease may be revoked in the event the
Lessee violates any of the terms and conditions and continues and
persists in such non-compliance. ‘“The Lessee will be notified of
any non-compliance, which notice shall be in wrlting or shall be
confirmed in writing, giving a periocd of time in which to correct
the non«compllance. Failure to satisfactorily correct any
substantial or persistent non-compliance within the specified time
is grounds for closure of all or part of the premises, temporary
suspen51on of operation, or revocation of the lease, after notice
in writing of such intent. Future requests by the Lessee to extend
the lease, expand the premises, modify authorized activities, ox
assign the lease shall take into consideration the Lessee’s past
performance and compliance with the lease terms.

Park Lease
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No. DACW41-1-97-233

b. This lease may be relinguished by the Lessee by giving one
{1} year prior written notice to the District Engineer in the

manner prescribed in the Condition on ROTICES.
22. HEALTH AND SAFETY

a. The Lessee shall keep the premises in good order and in a
clean, sanitary, and safe condition and shall have the primary
responsibility for ensuring that any sub-lessees and
concessionaires operate and maintain the premises in such a manner.

b. In addition to the rights of revocation for non-
compliance, the District Engineer, upon discovery of any hazardous
conditions n the premises that presents an immediate threat to
health and/or danger to life or property, will so notify the Lessee

cand will require that the affected part or all of the premises be

cleosed to the public until such condition is corrected and the
danger to the public eliminated. If the condition is not
corrected, the District Engineer will have the option to: (1)
correct the hazardous conditions and collect the cost of repairs
from the Lessee; or, (2) revoke the lease. The Lessee and its
assignees or sub-lessees shall have no claim for damages against

the United States, or any officer, agent, or employee thereof on

account of action taken pursuant to this condition.
23. PUBLIC USE

No attempt shall be made by the Lessee, or any of its sub-
lessees or concessionaires, to forbid the full use by the public of
the premises. and of the water areas of the project, subject,
however, to the authority and responsibility of the Lessee to
manage the premises and provide safety and security to the visiting
public.

24. PROHIBITED USES

a. The Lessee shall not permit gambling on. the premises.
Specifically prohibited are the use of gambling devices, such as
slot machines, video gambling machines, or other casino type
devices that would detract from the family atmosphere. District
Commanders may allow the sale of state lottery tickets, in
accordance with state and local laws and regulats.ons, as long as
the sale of tickets constitutes a collateral activity, rather than
primary activity, of the Lessee. The Lessee shall not install or
operate, or permit to be installed or operated thereon, any device
which is illegal, or use the premises or permit them to be used for
any illegal business or purpose. There shall not be conducted on
or permitted upon the premises any activity which would constitute
Park Lease i
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No. DACWA1-1-97-233
a nuisance.

b. As an exception, some games of chance, such as raffles,
games and sporting events, may be conducted by  nonprofit
organizations under special use permits issued in conjunction with
special events, if permissible by state and local law. Any request
to conduct such activities must be submitted in writing to the
District Engineer.

c. In accordance with state and local laws and regulations,
the Lessee may sell, store, or dispense, or permit the sale,
storage, or dispensing of beer, malt beverages, light wines or
other intoxicating beverages on the premises in those facilities
where such service is customarily found. Bar facilities will only
be permitted if offered in  connection with other approved
activities. Advertising of such beverages outside of buildings 1is

not permitted. . Carry out package sales of hard liguor is
prohibited. -
d. in accordance with Public Law 104-52, Prohibition of

Cigarette Sales to Minors in Federal Buildings and Lands Act,
cigarette vending machines will not be permitted on the leased
premises, unless such vending machine is located in an area
prchibited to minors, as allowed under the Act. Over-the-counter
cigarette sales remain permissible.

25. NATURAL RESOURCES

The Lessee shall cut no timber, conduct no mining operations,
remove no sand, gravel, or kindred substances from the ground,
commit no waste of any kind, nor in any manner substantially change
the contour or condition of the premises, except as may be
anthorized under and pursuant to the Development Plan described in
the Condition on DEVELOPMENT PLANS herein. The Lessee may salvage
fallen or dead timber; however, no commercial use shall be made of
such timber. Except for timber salvaged by the Lessee when in the
way of construction of improvements or other facilities, all sales
of forest products will be conducted by the United States and the
proceeds therefrom shall not be available to the Lessee under the
provisions of this lease.

26, DISPUTES CLAUSE

a. Except as provided in the Contract Disputes Act of 1978
(41 U.S5.C. 60i~613) (the Act), all disputes arising under or
relating to this lease shall be resolved under this clause and the
provisions of the Act.

b. “Clain,® as used in this clause, means a written demand or

Park Lease
30 Sep 1994 9




No. DACW41-1-37-233

written assertion by the Lessee seeking, as a matter of right, the
paymént of money in a sum certain, the adjustment of interpretation
of lease terms, or other relief arising under or relating to this
lease. A claim arising under this lease, unlike a claim relating
to the lease, is a claim that can be resolved under a lease clause
that provides for the relief sought by the Lessee. However, a
written demand or written assertion by the Lessee seeking the
payment of money exceeding $100,000 is not a claim under the Act
until certified as required by subparagraph ¢.{2) below.

c. (1) A claim by the Lessee shall be made in writing and
submitted to the District Engineer for a written decision. A claim
by the Government against the Lessee shall be subject to a written
decision by the District Engineer.

{2) For Lessee claims exceeding $100,000, the Lessee shall
submit with the claim a certification that:

(1) The claim is made in good faith;

(ii) Supporting data are accurate and complete to the
best of the Lessee s knowledge and belief; and

(iii) The amount requested accurately reflects the lease
adjustment for which the Lessee believes the
Government is liable.

{(3) If the Lessee is an individual, the certificate shall
be executed by that individual. If +the Lessee 1is not an
individual, the certification shall be executed by:

(1} A senior company official in charge at the Lessee's
location involved; or

{(1i) BAn officer or general partner of the Lessee having
‘ overall responsibility of the conduct of the
' Lessee’s affairs.

d. For Lessee c¢laims of $100,000 or less, the District
Engineer must, if requested in writing by the Lessee, render a
decision within 60 days of the regquest. For Lessee-certified
claims over '$100,000, the District Engineer must, within 60 days,
decide the clalm or notify the Lessee of the date by which the
decision will be made.

e. The District Engineer‘’s decision shall be final unless the
Lessee appeals or files a suit as provided in the Act.

f. At the time a claim by the Lessee is submitted to the
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No. DACWA1-1-97-233

District Engineer or a claim by the Government is presented to the
Lessee, the parties, by mutual consent, may agree to. use
alternative means of dispute resolution. When using alternate
dispute resolution procedures, any claim, regardiess of amount,
shall be ‘accompanied by the certificate described im paragraph

-{2) of this clause, and executed in accordance with paragraph
c. (3} of this clause.

g. The Government shall pay interest on the amount found due
and unpaid by the "Government from (1) the date the District
Engineer received the claim (properly certified if required), or
(2) the date payment otherwise would be due, if that date is later,
until the date of payment. Simple interest on claims shall be paid
at the rate, fixed by the Secretary of the Treasury, as provided in
the Act, which is applicable to the period during which the
bistrict Engineer receives the claim, and then at the rate
applicable for each 6-month period as fixed by the Treasury
Secretary during the pendency of the claim.

h. The Lessee shall proceed diligently with the performance
of the lease, pending final resolution of any request for relief,
claim, appeal, or action arising under the lease, and comply with
any decision of the District Engineer.

27. ENVIRONMENTAL PROTECTION

a. Within the limits of their respective legal powers, the
parties to this lease shall protect the project against pollution
of its air, ground, and water. The Lessee shall comply promptly
with any laws, regulations, conditions or instructions affecting
the activity hereby authorized, if and when issued by ,the
Environmental Protection Agency, or any Federal, state, interstate
or local governmental agency having jurisdiction to abate or
- prevent pollution. The disposal of any toxic “or hazardous
materials within the premises is specifically prohibited. Such
requlations, conditions, or instructions in effect or prescribed
by the Epnvironmental Protection Agency, or any Federal, state ,
interstate or local governmental agency, are -hereby made a
condition of this lease. The Lessee shall reguire all sanitation
facilities on boats moored at the Lessee's facilities, including
rental boats, to be sealed against any discharge into the lake.
. Services for waste disposal, including sewage pump-out of
watercraft, shall be provided by the Lessee as appropriate. The
Lessee shall not discharge waste or effluent from the premises in
such a manner that the discharge will contaminate streams or other
bodies  of water or otherwise become -a public nuisance.

b. The Lessee will use all reasonable means available to
protect the environment and natural resources, and where damage

Park Lease
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nonetheless occurs from the Lessee’s activities, the Lessee shall
be liable to restore the damaged resources.

", The Lessee must Jhtain approval din writing from the
District Engineer before any pesticides or herbicides are applied
to the premises.

28. PRELIMINARY ASSESSMENT SCREENTNG

- A Preliminary Assessment Screening (PAS) documenting the known
- history of the property with regard to the storage, release or
disposal of hazardous substances thereon is attached hereto and
made a part hereof as Exhibit "D». Upon expiration, revocation or
termination of this lease, another PAS shall be prepared which will
document the environmental condition of the property at that time.
A comparison of the two assessments will assist the bistrict
Engineer in determining any environmental restoration requirements.
Any such regquirements will be completed by the Lessee in accordance
with the condition on RESTORATION. »

28. HISTORIC PRESERVATION . ' i

a. The Lessee shall not remove or disturb, or cause or permit
to be removed or disturbed, any ‘historical, archaeological,
architectural or other cultural artifacts, relics, remains, or
Objects of antiguity. In the event such items are discovered én
the premises, the Lessee shall immediately notify the bistrict
Engineer and protect the site and the material from further
disturbance until the District Engineer gives clearance to proceed.

b. EKnown cultural resource sites are located on this area
including but not limited to two designated prehistoric sites and
one historic grave on Tract 208. Any planned soill disturbance must
be submitted as plans to the Corps of Engineers for review ang
approval prior to any actual soil movement .

30. SOIL AND WATER CONSERVATION

The Lessee shall maintain, in a manner satisfactory to the
District Engineer, all soil and water conservation structures that
may be in existence upon said premises at the beginning of, or that
may be constructed by the Lessee during the term of, this lease,
and the Lessee shall take appropriate measures %o prevent or
control soil erosion within the premises. Any soil erosion
occurring outside the premises resulting from the activities of the
Lessee shall be corrected by the Lessee as directed by the District
Engineer.
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31. TRANSIENT USE

a. Camping, including transient trailers or recreational
vehicles, .at one or more campsites for a period longer than thirty
(30) days during any sixty (60) consecutive day periocd is
prohibited. The Lessee will maintain a ledger and reservation
system for the use of any such campsites..

b. Cccupying any lands, Dbuildings, vessels or other
facilities within the premlses for the purpcose of maintaining a
full- or part-~time residence is prohibited, except for employees
residing on the premises for security purposes, if authorized by
the bistrict Engineer. ‘

32. COVENANT AGAINST CONTINGENT FEES

The Lessee warrants that no person or selllng agency has been
employed or 'retained to solicit or secure this lease upon an
agreement or understanding for a commission, percentage, brokerage,
or contingent fee, excepting bona fide employees or bona fide
established commercial or selling agencies maintained by the Lessee
for the purpose of securing business. ' For breach or viclation of
~this warranty, the United States shall have the right to annul this
lease without liability or, in its discretion, to reguire the
Lessee to pay, in addition to the lease rental or consideration,
the full amount of such CommlSSan, percentage, brokerage, or
contingent fee.

33, QFFICIALS NOT TO BENEFIT

No Member of or Delegate to Congress or Resident Commissiocner
shall be admitted to any share or part of this lease or to any
benefits to arise therefrom. However, nothing herein contained
shall be construed to extend to any incorporated company if the
lease be for the general benefit of such corporation or company.

34. MODIFICATIONS

This lease contains the entire agreement between the parties
hereto, and no modification of this agreement, or waiver, or
consent hereunder shall be valid unless the same be in writing,
signed by the parties to be bound or by a duly authorized
representative; and this provision shall apply to this clause as
well as all other conditions of this lease.

35. DISCLAIMER

This 1ease is effective only insofar as the rights of the
United States in the premises are concerned; and the Lessee shall
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obtain such permission as may be reguired on account of any other
existing rights. It is understood that the granting of this lease
does not eliminate the necessity of obtaining any Department of the
Army permit which may be required pursuant to the provisions of
Section 10 of the Rivers and Harbors Act of 3 March 1899 (30 Stat.
1151; 33 vU.s.C. § 403), or Section 404 of the Clean Water Act {33

U.S.C. § 1344). '
36. SPECIAL CONDITIONS

a. Areas of Native Prairie species are to be preserved for
thelr inherent value. These areas are located on Tracts 234, 235.
2, 235-1, 244-1, and 208, as shown on. EXHIBIT "E", and are not to
be disturbed or altered without additional evaluation and approval
by the District Engineer. The Native Prairie species and locations
are as follows:

1. Tract 234 (25PN) contains one of the largest stands of
native prairie grass with the vegetation being composed of Native
Indian grass, Native Big Bluesteém, and Native Little Biluestem, with
some forb species being present.

2. Tract 235-2 (22PR) contains patches that could be
remnants of the original prairie. Vegetation consisting of Native
Indian and Big Bluestem grasses, Native Pale Purple Conefliower and
Purple Prairie Clover.

3. Tract 235-1 (13PN &7PR) contains patches of prairie
grasses and Compass plants. ,

4. Tract 244-1 (28iv/PN) contains patches of Compass
Plants and Pale Purple Coneflowers.

3. Tract 208 (17iv/PN) contains at least one population
of native gentian. :

b. Boundary Monuments - The boundary between Federal and
State - owned land consists of 27 corner monuments (AP818 through
AP785), which cannot be removed. Any construction activity around
these monuments will be coordinated with the Rathbun Project
Manager. . '

c. The act of leasing the site for the proposed use as a
state park will not reguire further Environmental and Historie
Property Analysis (NEFPA) review. However, before any construction
is initiated, a plot plan showing the location of the proposed
structure most be submitted to the Corps of Engineers for a final
NEPA review and clearances before any movement of soil.
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IN WITNESS WHEREOF I have hereunto set my hand by

autlority/direction of the Secretary of the Army this {fﬁk— day
of ;BT :
(943 :
‘ by:
Title: ,
THIS LEASE is also executed by the Lessee this - day of

1997.
. .
Iowa Department of Natural Resources
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LEGAL DESCRIPTION
LEASE NO. DACW41-1-97-233
TOWA STATE CONSERVATION COMMISSION
RATHBUN DAM AND RESERVOTIR PROJECT, TOWA

A tract of land lying within the U.S. Govermment Raservation, Rathbun
Reservoir, situated in Sections 3, 4, 9, 10, 15, and 16, all in Township 70
North, Range 18 West of the Fifth Principal Mer1d1an, Appanoose County, Iowa,
more particularly described as follows:

Beginning at the Northwest corner of the E¥EYSEY of Section
4; thence Scouth to a point at the Northeast corner of the
EXSWWNEYSEY of Secrion 4; thence West to a point at the Northwest
corner of the EXSWHNEMSEY of Section 4; thence South %o a point at
the Northeast corner of the SWYSWYNEVSEY of Section 4; thence West
Lo a point at the Northwest corner of the SUSMNWYSEY of Section 4;
thence South to a point at the Southwest cormer of the NMSW{SEY of
Section 4; thence Bast to a point at the Northwest corner of the
H®SEYSWYSEY, of Section ¢; thence South to a point at the Southwest
carner of the WYUSEMSW(SEY of Section 4; thence East to a point ag
the Southeast corner of the NHSEYSWYSEY of Section 4; thence South
to a point at the Southwest corner of .the WYSEYSEY of Section 4;
thence East along the South line of Secrion 4 to a point at the
Northwest corner of the EXNEMNEY of Section 9; thence South to a
point at the Northeast corner of the EUSWHNEWNEY of Section 9;
thence West to a point at the Northwest corner of the EXSWUNE®Ne¥
of Section 9; thence South to a point the Southwest corner of the
EUNWS4SEMNEY of Section 9; thence East to a point the Southeast
cornex of the NEUSEUNEY of Section 9; thence South along the East
line of Section 9 {(West line Section 10) to a point at the
Southwest Corner of the WY of Section 10; thence East to a point
ar the Northwest corner of the EWNWNWYSW of Section 10; thence
South to a point at the Southwest comer of the BEXNWANWLSWY of
Section 10; thence East to a point at the Northwest corner of the
EMSEVNWYLEWY of Section 10; thence South to a point at the
Soutrhwest corner of the EYNEYSWYSWY of Section 10; thence East to
a point at the Southeast corner of the EXNEUSWMSW, of Section 10;
thence South to a point at the Sourhwest corner of the EXSWY of
Section 10; thefce West alcong the South line of Section 10 to a. +
point at the Southeast corner of the WYEMSWAUSWMSWY of Section 10;
thence North to a peoint at the Northeast corner of the
WHERSWSWUSWY of Section 10; thence West to a point at the
Northwest corner of the WXEYSWYSWHSWHY of Section 10; thence North
to a point at the Northeast commer of the WHWXSWYSWY of Section
10; vhence West to a point at the Southeast cormer of the
WHSWUNEWSEY, of Section %; thence North to a point at the
Northeast corner of the WYSWMEWSEY of Section 9; thence West to a
point at the Northwest corner of the SEXNWHSEY of Section 9;
thence North to a peint at the Northeast corner of the WYNW{SEY of
Section 9; thence West to a point at the Southeast corner of the
SWYSEATWY of Section ¥; thence south re a point having a ground
elevation of 904 feet (m.s5.1.); thence in a southeasterly
direcrion along the 304-foot contour line to a point on the EBast
line of Section 16 (West line.of Section 185); thence continuing in
a East-Northeasterly direction along the %04-foot contour line to
a point on the North iine of Section 15 [(South line of Section
10} ; thence continuing in a North-Northwestwardly direction along
the 904-foot contour line to a point where said contour line
intersects the West line of Section 3 (East line of Section 4);
thence continning along the 204-contour line in a Westwardly
direcrion to curve to the right and cont;nn;ng in a eastwardly
direction to a point where said contour line intersects the East
line of Section 4; thence North along the East line of Secrion 4

" EXHIBIT *A*
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to the Northeast corner of the SEY of Section 4; thence West to
rthe Northwest corner of the EYEYSEY of Section 4, to the point of
beginning, containing 475 acres more or less.

EXHIBIT *A*
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DEVELOPMENT PLAN

EXHIBIT "C*



DEVELOPMENT PLAN(Y
RATHBUN RECREATION COMPLEX

DECEMBER 18, 1997

Construction ltem Number and Size Estimated Cost
) : YEAR 1 A
Cabins 2 $150,000
- YEAR 2
Ramp/Trails - - $40,000
YEAR 3
Cabins 2 $150,000
- ‘ YEAR 4
Cabins 2 $150,000
" YEARS
Amenities - -$100,000

(%} Plans are stilf evolving for the fuil range of facilities to be provided.
Amendments and additions are anticipated. The conceptual master plan
for the Rathbun Recreation Complex mast recently prepared by the
Chariton Valley RC&D of Centerville, Jowa, represents the ultimate level of
development. Implementation is projected as an incremental process.
Precise location of all facilities will be subject to further review and
approval by the U.S. Army Corps of Engineers and the Department of
Natural Resources. Presence of archaeological or natural features such as
native prairie remnants will be sufficient cause to relocate facilities wh:ch
have only been conceptually located at this time,

At current levels of projectéd development, it is anticipated that 1 FTE wilf
be required to operate and maintain the cabin facilities which constitute
the primary development during the first five years.

Funding and operation responsibilities remain to be identified, but are
anticipated to be private or quasi-public partnerships and/or concession
operations.
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T.8. ARMY CORPE OF ENGINEERS, KANSAS CITY DISTRICT
PRELIMINARY ASERSBMENT SCREENING (Phﬁ)
RATHBUN LAKE .

1. Real Property Transaction: Proposed grant of {X) lease

{ ) license ( ) easement ( ) permit ( ) deed or {( ) sale of bulldlng to
Towa Department of Natural Resources for Resort Lodge Complex (RECREATION}
purposes for a term of 25 years.

2. A description of the real propért? will be included in the outgrant.

3. Rathbun Project Records were searched on 14 February 1997 by Paul A.
Egeland for any history of hazardous substance activity on the site.
(X} Thé search did not reveal any evidence of hazardous substance
release, storage, or disposal exceeding CERCILA* thresholds.
(X} The zearch 04/(5her reason prompted an on-site survey, attached.

- Signed By: @4//

Title: Natural ﬁ;kource Specialist (Ranger) Date: 14 February 1997

4. . Constructlonn erations Division records were searched on 7/?&/%‘7
by [print]._Jok ter et for any history of hazardous substance
activity on the site. ‘

{A) The search did not reveal any evidence of hazardous substance
release, storage, or disposal exceeding CERCLA thresholds.

{ ) The search or other raason prompts an on-site survey, attached.

<igned B\éq A‘dm(fégudn

Title: Dkfkqf ' Date: '7/2&ZQV7
5. Records of Real Estate Division were searched on Se=~ 3 /997 by
[print] E%y G Mot To for any history of hazardous substance activity

on the sitea.

(+§ The search did not reveal any ev1dence of hazardous substance
release, storage, or disposal exceeding CERCLA thresholds.

{ 3} Tha search or other reason prompts on-site survey, attached.

Signed By'i;;z/:ZD‘ﬂﬁé??/zf/ 5 o

Tltle_. S s',-,-,c,_._,‘{,f : - Date: 5’5::#';’31?‘?7"

6. Conclu51on. ' '

(+*J PAS indicates no necessxty to prcv1de notice under CERCLA nor any
environmental conditions to affect the proposed real property transaction.
{ )} PAS indicates a positive flndlng which requ;res further investigation:
and reporting. : : : '

Note: -On-site surveys performed by Project personnel.
* Comprehensive Environmental Response, Compensation, and Llablllty

- Act

Attachment 2

EXHTBIT "D "]
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Native Prairie Species

EXHTIBIT "E"™
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NATURAL RESOURCE OMP MAP LEGEND

on each OMP Compartment Map, sub compartments are delineated
and numbered for location and labeled for cover type,
management practice or other significant item. A typlecal’
label "16wc" means this sub compartment area number "16" is
a conifer tree planting.

COVER TYPE CODES *

Flood Zone, annual forbs: smartweed, foxtail, etc.

fz =

fp = Food Plot, annual forbs: corn, etc.

pd = PonD, built

-wt = WeTland, built

WT = WeTland, natural

Lf = TurF, mown grass with scattered shade trees

iv = Introduced Vegetation, alien grass and forbs

PR = Prairie Relic, original prairie: very rare

PN = Prairie Natives, native grass and forb.species

rp = Prairie Planted to warm season grass and forbs

pg = Prairie Grass planted to warm season grass

WW = Woodland - White oak with other trees

WB = Woodland - Bur oak with other trees

WL = Woodland - Linden with other trees

WM = Woodland - Mixture lacking white oak, bur oak, linden
- WR = Woodland River bottom with swamp white oak, etc.

wc = Woodland Conifers planted '

wh = Woodland Hardwoods planted

SF = Stream — Flowing

# = Number sign followed by a number designating any item

not shown above : ,

* NOTE: Capital Letters above indicate unplanted native
vegetation and natural streams.

MANAGEMENT PRACTICE CODES

#Pk = ParRing -~ maintain

#Ar = Access Road -~ maintain

#Fpk = ParKing - build

#Fpkt = ParKing and Turnaround - build
#pd = Pond - build '

Fwt = Wetland - build

plaid = Developed park area , includes turf & roads
black = Food plots

heavy polkadot = Plant native trees
polkadot = Plant prairie

light polkadot = Prescribe burn area
3% = Firebreak line’




CERTIFICATE OF AUTHORITY

I, mnia QOOQ?N’ , hereby certify that I am

the A'/?L/m;‘jl&"s 7_6@477[':'}/‘ ¢ SCC)’?‘?[ 6{(‘?}4 Iowa Department of Natural

+h

Resources, State of Iowa, described in and which executed the
foregoing agresment with the United States of America: that said
Towa Department of Natural Resources, State of Icwz, is organizsd

¥

under the laws of the State of Iowa; that L arry J. W /<en/
. ) I

who executsd said sgreement as, Diresctor of szid Zowa Department

of Nacural Resourcses, State of Towz, wag then Dirscror of said .
Towa Department of Natural Resources, State of Iowa, and has be=n

duly authorizad to execute said instrument on benalf of said Icwa

Department oX Natural Resources, St&te £ JTowa; that I know the
signaturse of =said La Iatay J. W/'/Son/ , and that the
7

signavure aifixed to subject instrument is genuins.

IN WITNESS WHEREOF, I have hersunto set my hand this 2;2
7 | A
day of :be('em ber | 1598

sEan. T By: O//M{; ,ﬂé’i




ACKNOWLEDGMENT

STATE OF MISSOURI)
) s
COUNTY OF JACKSON)

- BEFORE ME, a Notary Public in and for Jackson County, .
personally appeared Mr. Charles B. Barton, to me known to be the
identical person and officer whose name is subscribed to the '
foregoing instrument, and acknowleﬁged to me that he executed the
said instrument by authority!of the Secretary of the Army, for
the purposes therein expressed as the act and deed of the United
States. | )

GIVEN under my hand and seal, this _ J&V day of

Muﬂy'}r - r 19 7‘0? -
NOTARY PUBLIC
(Seal)
o , , T
My commission expires on the /§ day of ngJQr , 19 77 .
/

SERILYN . Roens
S o o

S STAVE oF MISS
W ey Ny Igbz‘;-g-;\-‘w:“; j_;)r. CLAY DURL

VOTAQ



EXHIBIT F
REGULATIONS

Department of Defense (32 CFR Part 300) issued as Department of Defense
Directives 5500.11 and 1020.1 and Army Regulation 600-7

F-1




Army Regulation 600-7

Personnel—General

Nondiscrimination
on the Basis of
Handicap in
Programs and
Activities
Assisted or
Conducted by

the Department
of the Army

Headquarters
Department of the Army
Washington, DC

15 November 1983

Unclassified



SUMMARY of CHANGE

AR 6007

Nondiscrimination on the Basis of Handicap in Programs and Activities Assisted
ox Conducted by the Department of the Army

This is a transitional reprint of this publication which places it in the new

UPDATE format. Any previously published permanent numbered changes have been
incorporated into the text.




Headquarters
Department of the Army
Washington, DC

15 November 1983

Personnel—General

Army Regulation 6007

Effective 15 December 1983

Nondiscrimination on the Basis of Handicap in Programs and Activities Assisted or
Conducted by the Department of the Army

By Order of the Secretary of the Army:

JOHN A, WICKHAM, JR
General, United States Army
Chief of Staff

Official:
ROBERT M. JOYCE

Major General, United States Army
The Adjutant General

History. This UPDATE issue is a reprint of
the original form of this regulation that was
published on 15 November 1983. Since that
tire, no changes have been issued 1o amend
the original.

Summary. This regulation implements
DOD Pirective 1020.1. I defines policies
and procedures for implementing the Amy’s

nondiscrimination programs and their com-
mand responsibilities; i also covers com-
plaint, fimdings, compliance, sanctions, and
hearings involved mn discriminatory practices.

Applicability.

«. This regulation applies to Active Army
and US Army Reserve units that are disburs-
ing Federal financial assistance 1o, and con-
ducting, programs and activities that affect
handicapped persons in the United States and
that are covered by this regulation.

b. Thig regulation also applies to recipi-
ents of Federal financial assistance disbursed
by DA and to programs and activities that
receive or benefit from this assistance, inso-
far as these recipients, programs, or activities
affect handicapped persons in the United
States,

¢. This regulation dogs not apply to the
Army National Guard.

Proponent and exception authority.
Not applicable

Impact on the New Manning System.

This regulation does not contzin information
that affects the New Manning Systemn.

Army management control process.
Supplementation. Supplementation of this
regulation is prohibited unless prior approval
is obtained from ASA(MRA), SAMR,
WASH DC 20310

Interim changes. Interim changes to this
regulation are not official unless they are au-
thenticated by The Adjutamt General. Users
will destroy interim changes on their expira-
tion dates unless sooner superseded or re-
scinded. :

Suggested lmprovements. The propo-
nent agency of this regulation is the Office of
the Assistant Secretary of the Army (Man-
power and Reserve Affairs). Users arc invited
io send comments and suggested improve-
ments on DA Form 2028 {(Recommended
Changes 1o Publications and Bfank Forms)
directly to HQDA (SAMR-SFREA), WASH
BC 20310. -

Distribution. To be distributed in accord-
ance with Special List.
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Chapfer 1
introduction

Section |
General

1-1. Purpose
This regulation prescribes policy and procedures for prohibiting
discrimination based on handicap in Department of the Army (DA)
programs and activities that are—

a. Receiving Federal financial assistance disbursed by DAL

b. Conducted by DA.

1-2. References

a. Required publications are hsted below,

(1) Title 36, Code of Federal Regulations, chapter VIII part 800
{36 CFR 800) (Protection of Historic and Cultural Prope:mes) Cited
in paragraph 3-5e.

(2) DODD 1020.1 (Nondiscrimination on the Basis of Handicap
in Programs and Activities Assisted or Conducted by the Depart-
ment of Defense). Cited in the summary statement.

(3) DOD 4279.1-M (Construction Criteria Manual), Cited in par-
agraph 10-1,

(4) Manual EM 1110-1-103 {Office of the Chief of Engincers)
(Design for the Physically Handicapped). Cited in paragraphs
3-2a(1), 3-3, and 10-1. This publication is available from the Of-
fice of the Chief of Engineers Publications Depot, 890 South Picket
St, ALEX VA 22304; (703) 274-777).

(5) AR 600-23 (Nondiscrimination in Federally Assisted Pro- -

grams). Cited in paragraph é-1b.

b. Related publications are listed below. {A related publication is
merely a source of additional informatior. The user does not have to
read it to understand this regnlation.)

(1) DODI 5000.22 (Guide to Estimating Reporting Cosis).

{2} Public Law 93112, section 504 (Rehabilitation Act of 1973),
September 26, 1973 {sec 794, title 29, United States Code) (1976).

(3) Public Law 93-516, section 11} {Rehabilitation Act Amend-
ments of 1974), December 7, 1974 (sec 706, 780, and 790, title 29,
United States Code) (1976). -

{4) Public Law 95-602, section 119 (Rehabilitation, Comprehen-
sive Services, and Developmental Disabilities Amendments of
1978), November 6, 1978 (sec 794, titlc 29, United States Code)
(Supp 111, 1979),

{5) Title 28, Code of Federal Repulations, part 41 (28 CFR 41)
{(Department of Justice Regulation “Implementation of Executive
Order 12250, Nondiscrimination on the Basis of Handicap in
Federally Assisted Programs”, August {1, 1981).

(6) Chapter 35, title 44, United States Code (44 USC 35) (Coor-
dination of Federal Reporting Services).

3. Explanation of abbreviations and terms
Abbreviations and special terms used in this regulation are ex-
plained in the glossary.

1-4. Policy

The Army’s policy is that no qﬁahﬁef] handicapped person will be
subjected to discrimination on the basis of handicap in any program
or activity that receives or benefits from Federal financial assistance
disbursed by DA. (Guideiines for determining actions that discrimi-
nate against handicapped persons in the United States are discussed
in chap 2. sec T}

Section Hf
Responsibilities

1-5. Assistant Secretary of the Army (Manpower and
Reserve Affairs) (ASA(M&RAJ}

The ASA{M&RA) or designee has overall DA responsibility to
monitor compliznce with this regulation. The ASA(MRA) or
designee wijl-—

a. Coordinate efforts Army-wide to enforce provisions of this
regulation.

b. Assist in developing standards and procedures set forth in
chapter 2, section I, and chapters 4 and 5.

o. Assist in Army-wide efforts in implementing this regulation.

1-6. Deputy for Civilian Personnel Policy and Equal
Opportunity (DCPP&EQ), Office of the Assistant Secretary
of the Army {Manpower and Reserve Affairs)
The DCPP&EC will—
a. Ensure comphliance with this regulation.
b Receive and investigate complaints filed under this reguiation.
¢. Otherwise manage Army-wide responsibilities under this regu-
lation, through direction from the Office of the ASA(M&RA)

1-7. Heads of Army Installations and activities
Heads of Army installations and activities will—

a. Cooperate fully with the ASA(&RA) or designee in carrying
out responsibilities prescribed by this regulation. This cooperation
will include timely furnishing to the ASA(M&RA) or designee of
required reports and information.

b Assign sufficient persomnel to impiernent and insure effective
enforcement of provisions of this regulation.

¢. Ensure that provisions of this regulation are carried out.

1-8. Equat employment opportunity (EEQ) officers
EEO officers wili—

a. Act as advisors to commanders of installations and activities to
which they are assigned.

b. Submit reports described in chapter 4 (paras 4-2d, 4-4b, and
4-6e specifically).

Chapter 2
Discriminatory Practices

Section |

Types of Programs and Activities Subject to This
Regtiiation

2-1. General coverage

Existing programs and activities that are assisted or conducted Asr-
my-wide and that are subject to this regulation {but do not appear in
paras 2-2 and 2-3) are covered: even though they are not listed.
Activities must report new programs and activities that are subject
to this reguiation to the ASA(M&RA,) or designee within 15 calen-
dar days of their creation or funding.

2-2. Federal programs
Federal financial assistance programs subject to this regulation and
their enabling legisiation, are listed below.

a. Various programs involving the loan or other disposition of
surplus. obsolete. or unclaimed property {sec 483, 484, and 512, title
40, United States Code (1976} see 1101 and 1107, title 49, United
States Code (1976) sec 2541, 2544, 2571, 2576, 2662, 7308, 7541,
7542, 7545, 7546, and 7547, sitle 10, United States Code (1976 and
supp 1V 19803

b, National Program for the Promotion of Rifle Practice (sec
43074311, tile 10, United States Code (1976) and the annuai
Appropriations Act).

¢. Federal grants and coeperative agreements (sec 501-509, title
4§, United States Code (supp IH 1979)).

d Army Corps of Engineers participation in cooperative investi-
gations and studies concerning erosion of shores of coastal and lake
waters {sec 426, title 33, United States Code (1976) and supp 11
1979).

e. Army Corps of Engineers assistance in construction of works
for restoration and prolection of shores {sec 426e~h, title 33, United
States Code (1976).

AR 6007 » 15 November 1983 1



J- Construction and operation of public park and recreational fa-
cilities in water resource development projects under DA adminis-
trative jurisdiction (sec 460d, title 16, United States Code (I1976).

g Payment to States of lease receipts from lands acquired by the
United States for flood control, navigation, and allied purposes (sec
701c-3, title 33, United States Code (1976)).

h. Grants of easements without consideratien, or at nominal or
reduced consideration, on land under DA control at water resource
development projects (sec 558¢ and 7024-1, title 33, United States
Code (1976); sec 2668 and 2699, title 10, United States Code
{1976); sec 961, title 43, United States Code (1976); and sec 319,
title 40, United States Code (1976).

i Army Corps of Engineers assistance in construction of smali
boat-harbor projects (sec 540 and 577, title 33, United States Code
(1976)). .

J. Emergency bank protection works constructed by the Ammy
Corps of Engineers for protection of highways, bridge approaches,
and public works (sec 701, title 33, United States Code (1976).

k Army Corps of Engineers contracts for protection, alteration,
reconstruction, relocation, or placement of structures facilities (sec
633, dtle 33, United States Code (1976).

L Provision of specialized services or technical information by
the Army Corps of Engineers to State and local governments for
control of aquatic plant growths in rivers, harbors, and allied waters
{sec 610, title 33, United States Code (1976).

m. Provision of specialized services by the Army Corps of Engi-
neers fo any State for preparation of comprehensive plans for drain-
age basins located within the boundaries of said State (sec
196216, title 42, United States Code (1976).

n. Provision of specialized services by the Army Corps of Engi-
neers to improve channels for naviation (sec 6034, title 33, United

States Code (1976
" o. Research grants and contracts with nonprofit institutions of
higher education using equipment purchased under Pubiic Law
85-934 (title 42, United States Code (1892)).

p- Provision of specialized service by the Army Corps of Engi-
neers to reduce flood damage (sec 701g, title 33, United States Code
(1976)).

g. US Soldiers’ and Airmen’s Home (sec 44c and 47, title 24,
United States Code (1976)).

2-3. Programs and activities that affect handicapped
persons '

AH programs and activities conducted by DA that affect handi-
capped persons in the United States are subject to this regulation.
These programs and activities are included as listed below,

a. Promuigation of rules and regulations for public comment in a
manner that grants handicapped persons a reasonable opportunity
for such comment; an example is making cassefie recordings of
proposed rules,

b. Public meetings, conferences. or seminars sponsored or con-
ducted by DA, but held in non-Govermmental buildings.

¢. Public meetings, conferences, or serminars sponsored or con-
ducted by DA or & non-DA organization, but held in 2 DA building.

d. Open houses, memorial services. 1ours, ar other ceremonies
held on or in DA propeny.

¢, Historic vesseis.

[ Historic buildings and properties maintained by a DA activity:
properties designated as historic under a statue of the appropriate
State or local governmental body. (See glossary for explanation of
the term historic property.)

& Schools operated by DA within the United States (pursuant 10
sec 6 of Public Law B1-874 and sec 241, tile 20. United States
Code (1976)).

. Donation of surplus or obsolete Army uniforms and combat
iterns to the following:

(1} Velerans’ organizations,

{2) Soldiers monument associations.

(3) Museums. (See paras 3-5 and 3-6.)

{4) Incorporated municipalities,

i. Programs and activities conducted by DA and recipients that
are not included in this chapter will be held accountable for provi-
siens in this regulation.

Section |
Guidelines for Determining Discriminatory Practices

2-4. General prohibitions against discrimination

a. No qualified handicapped person will, on the basis of handi-
cap, be excluded from participation in, be denied the benefit of, or
otherwise by subjected to discrimination under any program or ac-
tivity that is conducted by DA or that receives or benefits from
Federal financial assistance disbursed by DA.

b. A recipiemt or DA component may not—

(1} Directly or through contractual, licensing, or other arrange-
ments, on the basis of handicap—

fa) Provide different or separate aid, benefits, or services to
handicapped persons than provided to others; an exception would be
unless such action is necessary lo provide qualified handicapped
persons with aid, benefits, or services that are equal 1o those pro-
vided to others.

fb) Deny a qualified handicapped person the opportunity to take
part in or benefit from the aid, benefit, or service.

(¢) Afford a qualified handicapped person an opportunity to take
part in or benefit from the aid, benefit, or service that is not equal to
that afforded others,

{d) Provide a qualified handicapped person with an aid, benefit,
or service that is not as effective as that afforded to others.

fe} otherwise Hmit & qualified handicapped person in the enjoy-
ment of any sight, privilege, advantage, or opportunity granted to
others receiving the aid, benefit, or service.

{2) Deny a qualified handicapped person the opportunity to take
part in programs or activities that are not separate or different from
regular programs or activities; this will be true even if such separate
or different programs and activities are permissible uwnder (1)}a)
above,

{3) Provide assistance to an agency, organization, or person that
discriminates on the basis of handicap in providing aid, bepefit, or
service 1o beneficlaries of the recipient’s program or activity,

(4) Deny. on the basis of handicap, & qualified handicapped per-
son the opportunily 1o take part as a member of planning or adyi-
sory boards. -

(5) Use, directly or through contractual or other arrangements,
criteria or methods of administration that—

fa) Subject qualified handicapped persons to discrimination on
the basis of handicap.

{h) Defeat or substantially impair accomplishment of the objec-
tives of tite recipient’s or DA component’s program or activity with
respect to handicapped persons.

fej Perpemate discrimination by another recipient if both recipi-
ents are subject to common administrative control, or are agencies
of the same State,

¢. In determining the site or location of a facility, a recipient or
DA component may not make selections that—

{1) Exclude handicapped persons from, deny them the benefits
of. or otherwise subject them to discrimination under any program
or activity that receives or benefits from Federal financial assistance.

{2) Defeat or substantially impair, with respect to handicapped
persons. the accomplishment of cobjectives of the program or
activity. ’

¢ Recipients and DA componemts will——

(J) Administer programs and activities in the most integrated
setting appropriate to the needs of qualified handicapped persons.

(2) Take appropriate steps to-—

fa} Make communications with their applicants, employees, and
beneficiaries available to persons with impaired vision and hearing.

{b) Ensure that no handicapped individual is denied the benefits
of. excluded from taking part in, or otherwise subjected to diserimi-
nation because of the absence of auxiliary aids. Examples of these
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aids are as follows: centified sign-language interpreters, telecomnmu-
nication devices (TDDs), or other tefephonic devices for individuals
‘with impaired sensory, manwal, or speaking skills.

e This section may not be interpreted fo prohibit exchusion of the
following:

(1) Persons who are pot handicapped from benefits, programs,
and activities limited by Federal statute or executive order 1o handi-
capped persons.

{2) One class of handicapped persons from a program or activity
limited by Federal statute or executive order to a different class of
handicapped persons.

2-5. Prohibitions against employment discrimination by
recipients
Prohibition against discrimination in employment applies 10 the
following:

a. Recruitment, advertising, and processing of applications for
employment.

b. Hiring, wpgrading, pramotion, award of tenure, demotion,
trangfer, layoff, termimation, right of return from layoff, and
rehiring.

¢. Rates of pay or any other form of compensation, and changes
in compensation,

d. Job assignments. job class:ﬁcanons, organizational structures,
position descriptions, lines of progression, and seniority Hsts.

¢. Leaves of absence, sick leave, or any other leave,

- Fringe benefits available by virtue of employment, whether or
not administered by the recipient.

g Sclection and financial support for training; these criteria in-
chide appremzceshlp. professional meetings, conferences, and other
related activities, and selection for leaves of absence for training.

k. Programs amrd activities sponsored by the employer: these in-
clude social and recreational programs.

L Any other term. condition, or privilege of employment.

Chapter 3
Program Accessibility

Section }
Accessibility

3-1. General requirements
Because the facilities of 2 recipient or DA component are inaccessi-
ble io or not usable by handicapped persons, no qualified handi-

capped person will be denied the benefits of, or be excluded from’

taking part in, or be subjected otherwise to discrimination under any
program or activity-—

a. That receives or benefits from Federal assistance disbursed by
DA.

b. Conducted by DA.

3-2. Existing facilities

a. A recipient or DA component will operate programs er activi-
ties so that they are readily accessible to, and usable by, handi-
capped persons. However, this does not necessarily require a
recipient or DA component fo make each of iis existing facilities or
every part usable by handicapped persons,

(1) Guidance in determining accessibility of facilities is discussed
in Office of the Chief of Engincers Manual EM 11:0-1- 103,

(2} Inquires on specific accessibility design problems should be
addressed to the ASA(M&RAY or desipnee.

b Structural changes necessary to make programs or activities in
existing facilities accessible to the extent reguired by paragraph 3-1
will be made as discussed below.

(1) Such changes will be made as soon as practicable, but no
later than 2 years afier the effective date of this regulation. Howey-
er, DA components concerned may exiend this period of time if the
following conditions apply:

(a) The program or activity is a particular mode of transportation
(such as a subway station) that can be made accessible only through
extraordinarily expensive structural changes 1o, or replacement of,
existing facilities.

(b} Other accessible modes of transportation are avaijlable.
Note. This extension wili be for a reasonable and definite period; this peried
wilt be determined afier consultation with the ASA{M&RA) or designee.

{2} The recipient or DA component will develop a transition plan
containing steps necessary 1o complete the changes. This plan will
be developed-—

(a) With the assistance of interested persons or organizations.

(b) Within a period of time 1o be established in each DA compo-
nent’s guidelines.

(3) The recipient or DA component will make & copy of the
transition plan available for public inspection. At a minimum, the
plan will inchude the information listed below,

fa) Identity of physical obstacles in the facilities that limit acces-
stbility to handicapped persons.

{b) Description in detail of the methods that will be used to make
the facilities accessible.

{ct Specific schedule for taking steps necessary to achieve fufl
accessibility; if the time period is longer than | year, steps wil} be
identified that will be taken during each year of the transition
period.

{d} Indication of the person responsible for implementing the
transition plan; this indication will include last name, first name, and
middle initial.

¢ A recipient or DA component may comply with paragraph 3-2
through the means listed below.

(1) Acquisition or redesign of equipment, suck as TDDs or other
telephonic devices for the deaf.

(2) Relocation of classes or other services to accessible buildings.

(3) Assignment of aides to beneficiaries, such as—

{a} Readers.

(b} Certified srgn—!anauagc ;merpre:ters

{t) Home wisits,

(d) Delivery of health, welfare, or other services at accessible
ahernative sites.

{4) Alterations of exsstmg facilities and construction of new facil~
ities, under this subsection and paragraph 3-3.

(5) Other methods that make the program or activity accessible to
handicapped persons.

d. A recipient or DA component is not required to make strue-
tural changes in existing facilities when other methods are available
to achieve compliance with this section.

e. In choosing among ahtematives for meeting the requirements
of this section, a recipient or DA component will give priority to
methods that offer programs and activities to handicapped persons
in the most integrated seting appropriate with non-handicapped
persons.

3-3. New construction

New facilittes and alterations to existing facilities will be designed
and constructed to be accessible and usable by handicapped persons.
{See Office of the Chief of Engineers Manual EM 1110-1-103)
Inguiries about specific accessibility design problems should be ag-
dressed to the ASA(M&RA) or designee.

3-4. Reasonable accommodation

@. A recipient or DA component will make reasonable accommo-
dation 10 the known physical or mental limitations of an otherwise
qualified handicapped applicant or emplovee, An exception is if the
recipient or DA component demonstrates 1o the ASA(MRA) or
designee that the accommodation would impose an undue hardship
on operation of the program.

b. “Reasonable accommodation™ includes the following:

{1} Making facilities used by employees readily accessible to and
usable by handicapped persons.

(2} Job restructuring.

(3) Part-time or modified work schedules,
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(4) Acquisition or modification of equipment or devices, such as
TODs or other lelephonic instruments.

(5) Provision of readers or certified sign-language interpreters,

¢ In determining whether an accommodation would impose an
undue hardship on operation of a recipient’s or DA component’s
program, the ASA(MRA) or designee will consider the following
factors, at a minimum: ‘

{1} Overall size of the recipient’s or DA component’s instaliation
or activity’s program or activity; examples are number of employ-
ees, number and type of facilities, and size of budget.

(2) Size of the recipient’s or DA installation or activity’s opera-
tions: “operation” here will include composition and structure of the
secipient’s or DA component's installation or activity work force.,

{3) Nature and cost of accommodation needed.

d. A recipient or DA component instaliation or activity may not
deny employment opportunity to a qualified handicapped employee
or applicant for employment; this is true if the basis for the denial is
the need 1o make reasonable accommodation to physical or mental
limitations of the employee or applicant. .
Section il
Specific Accessibility

3-5. Historic properties

a. I the case of historic properties, program. accessibility will
mean that, when viewed in their ensirety programs are usable by
handicapped persons. (See the glossary for explanation of the term
historic property.) Because the primary benefit of historic properties
is the experience of the property itself, priority will be given to
those methods of achieving program accessibility that make the
historic property physically accessible to handicapped persons.

b. Methods of achieving program accessibility to otherwise inac-
cessible arcas or features of historic properties include the
following: ‘

{1} Making physical alterations that give handicapped persons
aceess.

(2) Using audiovisual materials and devices. -

(3) Assigning individuals to guide handicapped persons.

{4) Adopting other innovative methods.

¢. When program accessibility cannot be achieved without caus-
tng 2 substantial impairment of significant historic features, modifi-
cation or waiver of access standards may be sought from the
ASA(M&RA) or designee.

(1) A decision to grant a modification or waiver witl be based on
consideration of the following:

" (a) Scale of the property, reflecting its ability to absorb
alterations.

{6} Use of ihe property, whether primarily for public or private
purposes.

(¢} Importance of historic features of the property to conducting
the program.

(d} Costs of alterations, compared 1o the increase in accessibility.

(2} The ASA(M&RA)} or designee-

fa) Penodically will review waivers granted under his paragraph.

(b) May withdraw waivers if technological advances or changes
warrant.

d. The decision by the Assistant Secretary of Defense {Manpow-
er. Reserve Affairs, and Logistics} (ASD(MRA&LY)) or designee to
grant a modification or waiver of access standards is subject 1o
section 106 of the National Historic Preservation Act (PL §9-665),
as amended. Section 106 reads as follows: *“The head of any Federal
agency having direct or indireet jurisdiction over a propased Federal
or federally assisted undertaking in any State and the head of any
Federal department or independent agency having authority 1o ki
cense any undertaking shall, prior to the approval of the expenditure
of any Federal funds on the undertaking or prior to the issuance of
any license as the case may be, take into account the effect of the
undertaking on any district, site, building. structure. or cbject that is
included in the Nasional Register. The head of any such Federal
agency shall afford the Advisory Council on Historic Preservation

established under title 11 of this Act a reasonable opportunity to
comment with regard to such undertaking.”

e. The decision cited i o above will be based on title 36, Code
of Federal Regulations, chapter VIH, part 800 (36 CFR 800). When
the property is federally owned, or when Federal funds may be used
for alierations, the ASA(M&RA) or designee will obtain commenis
{as cited in sec 106 quoled in o above) under 36 CFR 800 before
effecting structural alterations. '

3-6. Military museums

a, When military museums are involved, program accessibility
will mean that the following are accessible and usable by handi-
capped persons:

(1) Exhibits.

(2) Displays.

{3} Tours.

(4) Lectures.

(5) Circulating or traveling exhibits.

{6) Other programs. )

b. Methods of making museum programs accessible are discussed
below, Commanders of DA ipstallations and activities are encour-
aged to use “Museum and Handicapped Students: Guidelines for
Educators,” This is published by the National Air and Space Muse-
um, Smithsonian Institution, WASH DC 20560; it is available
through that address.

(1) Deaf and hearing-impaired persons, by-—

{a) Training musewm staff in sipn-language.

{) Providing qualified sign-language interpreters 1o accompany
deaf or hearing-impaired visitors.

{c) Insuring tha clear, concise language is used on all museum
signs and display labels, :

(d) Providing amplification devices.

fe) Providing printed scripts for films, videotapes, lectures, and
10urs.

¢2) Blind and visually impaired persons, by—

fa) Providing museum catalogs in large—print editions printed
over braille,

b} Providing casserte tapes, records, or discs for muserm tours
or exhibits,

fc}) Providing readers 10 accompany blind or visually impaired
vistors.

(d} Using large-primt and braille display cards at exhibits.

fe) Providing raised-line maps of museum buildings.

() Using raised-line drawings, reproductions, or modeis of large
exhibits for tactile experiences, when touching of exhibits is
prohibited.

(g) Placing large—print and braille signs to identify galleries, ele-
vators, restrooms, and other service areas.

(k) Permitting guide dogs in all musewm facilities,

(3} Other physically impaired persons, by

fa) Lowering display cases.

{b) Spacing exhibits to make movement casier.

(¢} Using ramps in gaileries.

(d) Increasing Hghting in exhibit areas, 1o ease viewing from a
distance,

(e} Providing places to sit in exhibit areas.

() Making restrooms accessible.

(g) Using large-print exhibit display cards to ease reading from a
distance,

(h) Sensitizing museurs staff members to consider the needs of
handicapped visitors when organizing exhibits,

c. Recipients may not take part in a contractual or other relation-
ship that subjects qualified handicapped applicants or empiloyees to
discrimination prohibited by this section. These include relationships
with-—

(1) Employment and referral agencies.

(Z) Labor unions.

(3) Organizations providing or administering fringe benefits to
employees of the recipient,

(4) Organizations providing training and. apprenticeship
programs.
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4. Recipients will make reasonable accommodation to the known
physical or metal limitations of an otherwise qualified handicapped
applicant or emplovee; an exception is if the recipient can demon-
strate that the accommodation would impose an undue bardship on
the operation of the program. “Reasonable accommodation” here
includes, but is not Hmited to, providing—

{13 Ramps. .

(2} Accessible restrooms and drinking fountains.

(3) Interpreters for deaf employees.

{4) Readers for blind employees.

(5) Amplified telephones.

{6) TDDs such as teletypewriters (TTYs) or telephone writers.

(7) Tactile signs on elevators.

e. Recipients—

{1} May not use employment tests or critevia that discriminate
apainst handicapped persons.

(2) Will insure that employment tests are adapted for use by
persons who have handicaps that impair sensory, manual, or speak-
ing skills,

(3) May not conduct a presmployment medical examination or
make a preemployment inquiry about—

{a) Whether an applicant is a handicapped person.

(b) The nature or severity of a handicap.

{4) May make, however, a preemployment inguiry inte an appli-
cant’s ability to perform job-related functions,

f- Recipients may invite applicamts for employment to indicate
whether and to what extent they are handicapped, wher the recipient
is taking—

(1) Remedial action to correct affecis of past discrimination.

(2} Voluntary action to overcome affects of conditions that bave
resulted in limited participation by handicapped persons.

g Material in f'gbove periains only if the recipient makes clear to
the applicants that—

(1) The mformation is intended for use solely in connection with
the recipient’s——

{a) Remedial action obligations.

(b) Voluntary affinmative action efforts.

{2y The information—-

{u) ls being requested on a voluntary basis.

(b) Wili be kept confidential (as provided in i below).

{c) Will not subject the applicants 10 any adverse treatment, if
refused.

{d) Will be used only under this regulation.

A Nothing in this section will prohibit a recipient from con-
ditioning an offer of employment on the results of a medical exami-
nation conducted before the employee’s entrance on duty, if-—

(1) All entering employees are subjected to such an examination,
regardless of handicap. .

(2) The results of such an examination are used only under this
regulation.

i, Information obtained under this section concerning medical
condition or history of applicants will be coliected and maintained
on separate forms; these forms will be collected and maintained on
separate forms; these forms will be accorded confidentiality as med-
ical records, with the following exceptions:

(1) Supervisors and managers may be informed about—

fa) Restrictions on work or duties of handicapped persons.

¢b) Necessary accommodations.

(2} First aid and safety personnel may be informed. when appro-
priate, if a handicapping condition might require emergency
freatment,

{3) Government officiais investigating compliance with this regu-
lation will be provided relevant information on request.

Chapter 4
Complaints and Findings

Section 1§
Complaints

4-1. Introduction

a. The system for processing complaints outlined in this chapter
covers complainants, recipients {grantees), and members of the gen-
eral public. Because of handicaps, these persons are precluded from
taking part in or attending certain programs, or gaining access to
federally owned or leased buildings, Army posts, camps, or stationps,
because of architectural design or other barrers.

b, Complaints will be received by the Equal Employment Oppor-
tunity (EEQ) officer at the location where the alleged discriminatory
incident occurred, if it occurs on a military instaliation. Complain-
ants also may choose to file their complaint directly with the
ASDMRA&LY). (See para 4-2¢c.)

c. If a recipient is alleged to have contributed to 2 discriminatory
practice, the complainanl may file a written complaint with the EEO
officer assigned to the installation or activity funding the program or
project. DA components alse receive funds for or provide programs
or projects for public consumption. Therefore, they are required to
display posters or other conspicoous notices to inform atiendees or
participants of their rights to file complaints of discrimination based

on handicap, in connection with programs or projects conducted by
ba,

4-2. Filing a complaint

a. A person who feels that he or she, or any group or class of
persons, has been discriminated against on the basis of handicap can
individually or through a representative file 2 complaint of diserimi-

nation within 60 calendar days of the alleged discriminatory ingi-

dent. The EEQ officer will have the authority to reject the complaint
if it is not received in the EEQ office within 60 days,

b The complaim must be—

(1) Filed in writing.. .

(2) Signed by the complainant or the complainant’s authorized
representative.

{3) Submitted to the EEQ officer having operating or servicing
responsibility at the site or location where the alleged discriminatory
incident occurred.

¢. Complaints may be filed directly with the ASDOMRA&L) if
thew-

(1) Incident occurred on an Army post, camp, or station,

(2) Program or project was conducted by DA.

d. A copy of each complaint received by a local servicing EEQ
officer or designee will be forwarded by the EEQ officer to
HQDA(SAMR-OEPGR), WASH DC 20310 and ASD(MRA&L
EQ/SPY, WASH DC 20310 within 10 calendar days afler receipt.
This reporting requirernent has been assigned OMB No. §704-0162.

¢. The complaint must indicate how and by whom the complain-
ant was discriminated against. The case will be closed after 30 days
if the complainart does not provide the information lsted below,

{1) When the discrimmatory incident occurred.

(2} Name, address, telephone number, and other pertinent data
about the complainant.

{(3) Full description of what actually transpired.

(4) Specific reguest to have the incidens investigated,

(5) What the complainant views as proper corrective action 1o
afleviate fusure occusrences.

4-3. Investigating a complaint

a. Thinty calendar days wiil be allowed for investigation by any
of the following:

(1) The local servicing EEQ officer.

(2) The person designated by the local servicing EEO officer to
conduct the investigation.

{3) The individual designated at the ASD(MRA&L) level

b. Investipations by recipients will be conducted under the fol-
lowing procedurcs:
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(1} Commander of a DA installation or activity may requise or
pemmit recipients to investigate complaints alleging violation of this
regulation by—

(a) Insuring that the recipient investigates the complaints under
standards, procedures, and requirements prescribed by this
regulation.

(b) Requiring the recipient 20 submit a written report of each
complaint and investigation 1o the DA installation or activity.

{c} Retaining a review responsibility over the investigation and
disposition of each complaint.

{d} Ensuring that each complaint investigation is completed
within 180 calendar days of receipt of the complaint by the proper
DA installation or activity; an exception is an extension of time
granted for good cause by the ASA{M&RA) or designee.

(e) Requiring the recipient to maintain a log of all complaints
filed against the recipient.

{2} DA installations or activities that require or permit complaint
investigations 10 be conducted by recipients will review recipient
complaint investigations under this regulation,

¢ A case file will be

(1} Established for each complaint filed,

(2) Kept by the EEO officer for 3 years,

d. The complaint will be acknowledged within 10 calendar days
of receipt by the EEO officer. Should the EEO officer determine
that 2 compiaint will be investigated, the following will be for
warded 1o the person designated to conducting the investigation (if
other than the EEQ officer):

(1) Copy of the letter of acknowledgment.

{2) Other relevant information.

e. The local EFO officer or the person designated at the ASD
(MRA&L) level has the ultimate responsibility to assure that the
person designated 1o investigate the alleged discriminatory incident
obtains information, documentation, and statements necessary to in-
vestigate the complaint properly and adequately,

J. The investigative process will be completed within 30 calendar
days after acknowledging receipt of complaint, A finding will be
rendered by the commander or designee within 10 calendar days
after the close of the investigation. The commander or designee can
accept, reject, or modify the finding.

g Withdrawal of complaint should be accepted enly when the
tettet of withdrawal comains clear information sugpesting that the
complainant made the decision to withdraw on his or her own
volition, without undue influence from the ageney or recipiest,

44, Information requirements

a. Instatlation EEOQ officers will maintain 2 log of all complaimts
filed with the EEO office. They also will notify (telephonically or
by mail} the major Ammy command (MACOM) EEO office to as-
sure that & simultaneous log is maintained. The log should include—

{1} Name and address of the complainant.

{2) Recipient’s name and address (if applicable).

(3} Basis for the complaint.

{4) Current status.

b MACOM EEQ officers will submit the following reports 1o
HOQDA(SAMR-CPP&EOQ), Room 1E615, The Pentagon, WASH DC
20310 by 20 December and 20 June:

{1) A narrative summary report on complaints. This reporting
requirement has been assigned RCS DD-M(SA) 15%6.

(2) An Estimating Cost Report (DODI 5000.22).

Section H
Findings

4-5. Written notification of findings

a. The complainant will receive writien notification outlining the
finding from the installation commander or the EEQ officer within
14 calendar days afier the 30th day or close of investigation, which-
ever comes first, .

b. This novification must indicate whether or not discrimination

or other violation occurred. If no discrimination is found, the com-
plainant will be— i

{1) Notified in writing,

(2) Informed of avenues of redress.

4-8. Finding of alleged discrimination or noncompliance
a. With a finding of discrimination, the EEO officer wili recom-

© mend cowective action {o the installation commander concemned or

to the recipient.

b When the investigation reveals that discrimination or a viola-
tion of this regulation has occurred, the EEQ officer will issue 2
written notification outlining-

(1) The violation.

{2) Recommended corrective action.

(3) Suspense date for completion of cormrective action.

¢. Writiea notification and recommended corrective action will
be forwarded o the commander or recipient (if applicable) within
14 calendar days after completion of the investipation; copies will
be sent to HQDA (SAMR-OEPGR), WASH DC 20310 and the
complainant. Also, each DA installation or activity commander will
submit a narrative repori by memorandum to the ASD(MRA&L) or
designee when the DA installation or activity commander notifies an
applicant or recipient that poncompliance with this regulation is
indicated. The report, which has beer assigned RCS DD-M(AR)
1597, will include the following information:

{1) Recipient’s name (last name, first, and middle initial}, if this
refers to a person.

(2) Address (street address, city, state, and ZIP Code).

(3} The date (year, month, day).

{4) Nature of the finding.

{5} Name of the applicable federally assisted program or activity,

4-7. Finding of no discrimination
If the investigation reveals no discrimination or violation of this
regulation, written notification will be forwarded within 14 calendar
days after completion of the investigation to the following:

a. Installation commander. !

b Recipient.

¢. Comphlainant.

d HQDA(SAMR-OEPGR), WASH DC 20310.

4-8. Appeal of finding

a i 2 complainant is dissatisfied with a local finding, he or she
may appeal to HQDA({SAMR--OEPGR), WASH DC 20310 within
30 calendar days of receipt of the written notification that—

(1) Sets forth the finding.

(2} Informs the complairant of the right to further appeal.

b. The appeal to HQDA is—

(1} Automatic, if the complainant is dissatisfied with the local
finding.

(2) Not constrained by any criteria other than time.

e I the complainant is further dissatisfied with the HQDA deci-
sien, he or she may appeal to the ASD{MRA&L) (ATTN: Office,
Deputy Assistant Secretary of Defense (EQ/SP)), Room 3E314, The
Pentagon, WASH DC 20310. An appeal to ASD(MRA&L) must be
based on one of the foliowing three reasons:

(¥) New and matertal evidence is available that was not readily
available when the previous decision was issued.

(2} The previcus decision involves—

{fa) An erroneous interpretation of faw or regulation.

ih) A misapplication of esteblished policy.

(3} The previous deciston is of

fa) A precedential nature involving new or unreviewed policy
considerations that may have an affect beyond the actual case at
hand.

tbj Such an exceptional nature as 1o merit the personal attention
of the ASD(MRA&L),

4. If the complainant is still dissatisfied with the finding or deci-
sion afler the administrative process has been exhausted, he or she
may file a civil action in a US District Court,

e. An extension of the time limit for filing may be granted by the
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EEQ officer or appropriate ASD that he or she was prevented from
the timely filing of an appea) for the following reasons:

{1} Not notified of the time lima.

{2) Experienced circumstances bevond his or her control,

[ 1f a complainant files a timely complait for appeal, but no
decision is rendered by the DCPP&EO within 80 calendar days,
the complainant may file a civil action in a US District Court. This

civil action may be filed without going through the administrative
process.

Chapter 5
Assurances

5-1. Required assurances

a. All recipients will file written assurances in their programs or
activities will be conducted under this regulation. Recipients who
are now recejving assistance from DA will have & months from the
date of publication of this regulation to fill out and retrn the
assurance form. New recipients must sign the assurance form prior
to receiving assistance. The sample format is at appendix A. 1f a
recipient fails to provide an assurance that conforms to the require-
ments of this section, the DA installation or activity commander will
attempt io gain compliance under paragraphs 5-3, 5-4, and 5-5; this
will hold truc provided installation or activity commanders will
contirue the assistance, while proceedings required by paragraphs
6-6, 6-7, and 6-8, and chapters 7, 8, and 9 are pending.

b. The DA installation or activity commander will—

(1) Adwvise each recipient of the—

{a} Required elements of the assurance,

(b} Extent to which those receiving assistance from the recipients
will be required to execute similar assurances, with respect to each
program or activity.

€2} Ensure that each assurance does the foliowing:

{a) Obligates the recipient to advise the DA installation or activ-
ity commander of receipt of complaints that allege discrimination
against handicapped persons.

fb) Obligates the recipient to collect and provide items of infor-
mation that the DA installation or sctivity commander requires.

(¢) 1s made applicable 1o any Federal financial assistance that
might be dishursed by a DA installation or activity without submis-
sion of a new application.

() Obligates the recipient, when the financial assistance s in the
form of property, for the period during which the property is used
under a financial assistance agreement, or possessed by the
recipient. .

f¢) Includes a provision recogrizing that the US Governmem has
the right 10 seek judicial enforcement of section 504 of the Rehabili-
tation Act of 1973 {as amended) and this regulation.

5-2. Self-evaluation and consulfation with interested
persons and organizations

a. Commanders of DA installations or activities will require re-
cipients to conduct a self-evaluation with the assistance of inter-
ested persons; these interested persons will inciude handicapped
persons or organizations that represent them. The self-evaluation
will be conducted within 6 months of either of the following:

{1} The effective date of this regulation.

{2} First receiving Federal financial assistance disbursed by DAL
When appropriate, commanders of DA installations or activities aiso
will require recipients to consult at least annually with these inter-
ested persons.

b. In conducting the seif-evaluation, each recipient will—

(1) Evaluate effects of policies and practices for compliance
with-— :

(a) This regulation.
(h) Apphicable supplementary guidelines.

(2) Modify policies that do rot meet the requiremenis in (1)
above. '

(3) Take appropriate remediai steps to eliminate discriminatory
affects of policies o5 practices.

¢ For at east 3 years after the completion of a self-evaluation
required under this paragraph. recipients will maintain on file, make
available for public inspection, and provide fo the ASA(MRA} or
designee on request the information listed below.

(1) List of the interested persons consulted (last names, first
names; and middie mitials).

(2} Description of areas examined and problems identified in
those arcas.

{3) Description of modifications made and remedial steps taken,

5-3. Dissemination of information

a. Within 90 days of the effective date of this regulation or of
first receiving assistance from a2 DA component, and on a continu-
ing basis thereafier, recipients will notify beneficiaries and employ-
ees of their rights under this regulation. Appropriate steps witl be
taken to notify participants. beneficiaries, applicants for employ-
ment, employees, and unions or professional organizations involved
in collective bargaining or professional agreements with the recipi-
ent; employees will include those with impaired vision or hearing.

b. The notification will indicate that recipient does not discrimi-
nate on the basis of handicap, in violation of this regulation. The
notification will state, when appropriate, that the recipient does not
discriminate in admitting or providing access to or ireating or
employing persons in its programs and activities, Such notification
may be accomplished by—

(1) Posting notices.

(2) Publishing snnouncements in newspapers and magazines.

(3) Placing notices in publications.

(4) Distributing memoranda or other writien communications.

¢, If a recipient publishes (or uses and makes available to partici-
pants, beneficiaries, applicants for employment, or employees)
recruttment materials or publications containing general information
about the recipient’s program and activities, this general information
will include a statememt of the policy described in ¢ and b above.
This may be accomplished by-—

(1) Including appropriale inserts in existing waterials and
publications.

{2) Revising and reprinting materials and publications.

d. Materials developed under this regulation will be provided to
insure that all beneficiaries and employees of the recipient under-
stand the information.

54, Staff responsibilities

All DA determinations of receipt compliance with this regulation
will be subfect to reviews by the ASA (M&RA) or designee. When
responsibifity for approving applications for Federal financial assist-
ance disbursed by DA is assigned to a DA installation or activity
personmel in such offices will be designated to perform the functions
described in chapters 6. 7, 8, 9. and 10.

5-5. Access to records and facilities

a. Each recipient wiil permit access to premises by DA officials
during normal business hours: this access will be especiaily relevant
when it is necessary for conducting on-site compliance reviews or
complaint investigations. These officials will be allowed to—

(1) Photogrank facilities.

(2) Inspect and copy books. records, accounts, and other material
relevant to determining the recipient’s compliance with this
regulation.

b. Information se obtained will be used in connection with the
administration of this regulation. If the recipient does not have the
information requested. the recipienl will—

(1) Submit 1o the DCPP&EEQ a written report that contains a
certification that the information is not available; the DCPP&EQ’s
address is HODA (SAMR) Room !E60Q, Pentagon, WASH DC
20330,
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{2) Describe the good-faith efforts made to obtain the
information.

Chapter 6
Compliance

Section |
Compliance Reviews

6-1. General
Commanders of DA installations or activities will—
a. Determine compliance of each recipient with this regulation.
b. Perform, when possible, compliance reviews in conjunction
with review and andit efforts implementing fitle VI of the Civil
Rights Act of 1964. (See AR 600-23)

6-2. Desk audit application review

Before approving an application for Federal financial assistance, DA
installation and activity commanders will make written determina-
tions of whether the recipiemt is in compliance with this regulation.
This determination will be based on a review of assurance of com-
pliance, executed by recipients under paragraph 5-1, and other data
submitied by the recipient.

a. When a determination ceanol be made from the assurance and
other data, the DA instailation or acivity commander will-—

{1} Require fhe recipient 1o submit additional information.

(2) Take other steps as necessary to determine the recipient’s
compliance with this regulation.

b. I} this additional information demonstrates that the recipient is
in compliance with this regulation, commanders of DA installations
and activities will notify the recipient promptly that the recipient is
in compliance.

6-3. Preapproval on-site reviews

a. When a desk audit application review conducted under para-
graph 6-2 indicates that the recipient might not be in compliance
with this regulation, the DA installation or activity commander may
conduct a preapproval on-~site review at the recipient’s facilities
before approving the disbursement of Federal financial assistance to
the recipient. The cornmander of the DA installation or activity will
conduet such a review when appropriate, when the following condi-
tions apply:

{1) If a desk audit application review that the recipient’s. compli-
ance posturez is gquestionable because of-

(a} A history of discrimination complaints.

(b} Current discrimination complaints.

f¢) A noncompliance determination by another Government
agency or DA installation or activity.

(d} Other indications of . possible noncomphance. :

(2) I federal financial assistance is requested for construction, 1o
determine whether the location and design of the project would
provide service on a nondiscriminatory basis, in conformity with
chapter 3, section 1. An exception for construction would be exiraor-
dinary circumstances,

b. Preapproval on-site reviews will be conducted under—

{1} This repulation’s guidelines.

(2) The provisions of paragraph 6-4 concerning postapproval
Feviews.

6-4. Postapproval reviews
Commanders of DA installations and acnvmes wiil—

a. Establish and maintain effective programs of post-approval
TeVI&wWs,

b. Conduct postapproval reviews of each recipient. (Frequency
and nature of these reviews are prescribed in this regulation.)

¢. Require recipients periodically 1o submit compliance reports.

d. Record the results of the reviews: these results will :nclude
findings of fact and recommendations.

6-5. Extensions '
A commander of a DA installation or activity will compiete a
review within 180 calendar days of the recipient’s initiation. An
exception will be if an extension of time is granted by the ASA(-
MERA} or designee for good cause. This review wil} do one of the
following:

a, Find the recipient to be in compliance; the recipient then wilt
be notified of this finding.

b. MNotify the recipient and the ASA(M&RA) or designee of a
finding of probable noncompliance under paragraph 6-7.

Section H
Effective Compliance

6-6. Violations

a. When a compliance review or complamt investigation indi-
cates that a recipient has violated this reguiation or the assurance
execuied under paragraph 5-1, the responsible DA installation or
activity commander or the ASA(M&RA) or designee will atterapt to
effect compliance under paragraphs 6-7 and 6-8. The inability of a
DA installation or activity commander to comply with any time
frame prescribed in this regulation does not relieve a recipient of the
responsibility for compliance with this regulation.

b. The DA installation or activity commander may require (when
necessary 1o overcome the affects of discrimination in violatton of
this regulation) a recipient to take remedial action, with respect to
handicapped persons who—

(1) Are no longer participants in the recipient’s progrim or activ-
ity, but who were participants in the program or activity when such
discrimination occurred.

(2) Would have been panlicipanis in the recipient’s program or
activity had the discrimination not occurred.

(3) Are presently in the recipient’s program or activity but not
receiving full benefits o equal and Integrated treatment within the
program or activily,

6-7. Written notice of violation
After evaluating the investigative report, the commander of the DA
installation or activity will issue to the recipient (under para 5-3)
and to the ASA(M&RA) or designee a written notice that—

a. Describes the apparent violation and correchve actions neges-
sary 1o achieve comphiance,

b. Exiends an offer to meet informally with the recipient.

¢ Informs the recipient that failure to respond to the notice
within 15 calendar days of its receipt will result in initiation of
enforcement procedures described in chapters 8, 9, and 10.

6-8. Attempting to achieve voluntary compliance by
recipients

a If a DA insallation or activity commander issues a notice
under paragraph 6-7. the commander wiil attempt 10—

(1) Meet the recipient,

(2) Persuade the recipient to take steps necessary to achieve com-
phiance with this regulation.

b. If a recipient agrees to take remedia} steps to achieve compli-
ance. the DA installation or activity comnmander wiil require that the
agreement—

(1) Be in writing.

t2) Be signed by the head of the DA mstallaanon or activity
concerned or designee.

€3) Be signed by the principal official of the recipient.

{4) Specify action necessary to achieve compliance.

(5) Be made available to the public on request.

(6) Be subject to the approval of the ASA(M&RA) or designee.

. if satisfactory adjusiment, or a written agreement, has not been
achieved within 60 calendar days of the recipient’s receipt of the
notice issued under paragraph 6-7, the DA mstallation or activity
comrmander witl—

(1) Netify the ASA(M&RA) or designee.

(2) State the reasons for failure 1o reach satisfactory adjustments,
or written agrecment.
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d. The commander of the DA installation or activity will initiate
the enforcement actions prescribed in chapters §, 9, and 10, i one
of the following applies: :

(1) The recipient does not respond to a notice under paragraph
67, within 15 calendar days, if receipt of the notice and satisfactory
adjustments are not made within 45 calendar days of the date of the
recipient’s response.

{2) The DA instaHation or activity commander or the ASA{(-
M&RA) determines al any fime within 90 days after the recipient
receives a notice (under para 6-7) that, despite reasonable efforts,
the recipient is not likely to comply and voluntarily.

e. If under 4 above, the DA installation or activity commander
initiates enforcement action, attempts to persuade the recipient to
comply voluntarily will be continued.

Chapter 7 .
Imposing Sanctions

7-1. Sanctions available
If a commander of a DA installation or activity has taken action
under paragraphs 6-7 and 6-8, the commander may, by order, do
the actions Hsted below. {These actions are subject to paras 7-2 and
7-3.)

a. Terminate, suspend. or refuse fo grant or continue assistance to
the recipient. .

b. Refer the case o the Department of Justice for initiation of
enforcement proceedings at 2 Federal, State, or local level

¢, Pursue remedies under State or local law.

d. Impose other sanctions on consultation with the ASA(M&RA)
or designee.

7-2. Terminating, suspending, or refusing to grant or
continue assistance
A commander of a DA installalion or activity may not terminate,
suspend, or refuse to prant or continue Federal financial assistance,
unless—

a. Such action has been approved by the Secretary of Defense.

b. The commander has given the recipient an opportunity for a
hearing {under procedures outlined in chap 8) and 2 finding of
noncompliance has resulted.

¢. Thirty calendar days have clapsed since the Secretary of De-
fense has filed a written report with the congressional committees
that have jurisdiction over the program or activity in which the
violation of this regolation exists. This report will describe the
violation and action to be taken.

4. Such action affects only the particular activity or program {or
portien thereof) of the recipient where the violation exists.

7-3. Other sanctions
A commander of a DA installation or activity may not impose the
sanction provisions outlined in paragraphs 7-2¢ and d, unless—
a. The commander has given the recipient an opportunity for a
hearing (under chap 8): a finding of noncompliance has resulted.
b. The action has been approved by the Secretary of Defense.
¢. Ten calendar days have elapsed since the mailing of a notice
informing the recipient of the--
(1) Continuing failure to comply with this regulation.
(2} Action necessary to achieve compliance,
{3) Sanction to be imposed.
d. During these 10 calendar days, the DA installation or activity

command has made additional efforts to persuade the recipient o
comply. !

Chapter 8
Hearings, Decisions, and Noftices

Section |
Hearings

8-1. Reasonable notice

a, When a hearing is required by this regulation, reasonable no-
tice wilt be given to the affected applicant or recipient by registered
or certified mail; retum receipt for this registered or certified mail
will be requested. This notice will advise the applicant or recipient
of the—

1) Proposed action to be taken.

{2) Specific provisions under which the proposed action is 10 be
taken. .

{3) Matters of fact of law asserted as the basis for this action.

5. This notice also will provide for one of the folowing:

(1} Fix a date not iess than 20 days afier the date of the notice.
The applicant or recipient may request of the responsible DA offi-
cial that the matter be scheduled for hearing within this time frame.

(2) Advise the applicant or recipient that the matter in question
has been set for hearing at a §lated place and time. This time and
place~—

fa) Witl be reasonable.
© (b) Will be subject to change for cause.

¢. The complainant, if any, will be advised of the time and place
of the hearing.

d. An applicant or recipient may waive a hearing, and submit
written information and argument instead. Failure of an applicant or
recipient to request a hearing under this paragraph, or to appear at a
hearing for which a date has been set, will be deemed-~

{1} A waiver of the right to a hearing under this regulation.

(2) Consent to the making of a decision on the basis of such
information that is available.

8-2. Time and place of hearing

Hearings will be held at the DA instailation or activity, at a time
fixed by the responsible DA official; an exception will be if this
official determines that the convenience of the applicant or recipient
requires that another place be selected. Hearings will be held before
the responsible DA official or, at the official’s discretion, before a
hearing examiner designaied by the official.

8-3. Hearing examiner

The hearing examiner will be a field grade official or civilian em-
ployee above the grade of G5-12 (or the equivalent); the examiner
also will be a person admitted to practice Jaw before a Federal court
or the highest court of a State, Termtory, Commonwealth, or the
District of Columbia.

8-4. Right to counsel

In all proceedings under this chapter. the applicant or recipient and
the responsible DA installation or activity commander will have the
right to be represented by counsel.

8-5. Procedures

a. The recipient will receive an open hearing. at which he or she
or his or her counsel may examine any witnesses present. Both the
responsible DA official and the applicant or recipient will be enti-
tled to introduce all relevant evidence on the issues at the outset of
or during the hearing ag—

(1) Stated in the notice for hearing,

€2) Determined by the officer conducting the hearing.

b. Technical rules of evidence will not apply to hearings con-
ducted under this regulation. But rules or principles designed to
assure production of the most credible evidence available will be
applied where reasorably pecessary by the officer conducting the
hearing. These rules or principles also will be designed to subject
testimony 10 test by cross—examination.

¢. The hearing officer may exclude irrelevant. immaterial, or un-
duly repetitious evidence. Al documents and other evidence offered
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or taken for record will be open to examination by the paries.
Opportunity will be given to refute facts and arguments advanced on
either side of the jssues.

d. A wranscript of the oral evidence will be made; an exception
would be as 1o the extent the substance of the oral evidence is
stipulated for the record. :

¢ All decisions will be based on the hearing record. Written
findings will be made, i

£-6. Consolidated or joint hearings

In cases in which the same or related facts are asseried to constitute
noncompliance with this regulation with respect to two or more
programs te which this regulation applies, or noncompliance with
this regulation and the regulations of one or more other Federal

departments or agencies issued under section 504 of the Rehabilita~ -

tion Act of 1973 (as amended), the ASD{MRAG&LY), the Secretary of
a Military Department, or other responsible DA official designated
by the ASD(MRA&L) after consultation with the ASD(MRA&L)
may, by agreement with such other departments or agencies as
applicable, provide for the following:

a. Conduct of consolidated or joint hearings.

b The application to such hearings.

¢. Application to such hearings to appropriate procedures consis-
tent with this regulation. (Fina} decisions in such cases will be made
under chap 9.)

Section K
Decisions and Notices

8-7. Decision by a person other than the responsible DA
official

@ if the hearing is held by a hearing examiner, the hearing
examiner will either make an initial decision or certify the entire
record; an initial decision may be made if the examiner is so author-
ized. The record will include the hearing examiner’s recommended
findings and proposed decision to the responsible DA official for 2
final decision. A copy of this initial decision or certification will be
mailed 1o the applicant or recipiem,

5, When the initial decision is made by the hearing examiner, the
applicant or recipient may file with the responsible DA official his
or her exceptions 10 the initial decision; reasons for the exception
will be attached. This filing will be within 30 days of the mailing of
such notice of initial decision.

¢ In the absence of exceptions, the responsible DA official may,
on the official’s own motion within 45 days after the initial deci-
sion, serve on the applicant or recipient 2 notice that the official will
review the decision,

4. On filing of exceptions or notices of review, the responsible
DA official will— ’

{}) Review the initial decision.

{2) Issue his or her own decision, including the reasons.

e. In the absence of exceptions or notice of review, the initial
decision will constitute the final decision of the responsible DA
official.

8-8. Decisions on records or review by the responsible
DA official

a. The applicant or recipient will be given reasonable opportunity
to file briefs or other written statements of consentions 1o the re-
sponsible DA official when the responsible DA official does any of
the following actions:

{I} Has the record certified to him or her for decision.

{2) Reviews the decision of a hearing officer. under paragraph
87

(3} Conducts the hearing.

b. Copies of the final decision of the responsible DA official will
be given in writing 10—

(1} The applicant or recipient.

(2} The complainant. if any.

8-9. Decisions on record when a hearing is waived
‘When a hearing is waived under paragraph 814, a decision will be
made on the record by the responsible DA official. Copies of the
decision will be given in writing fo—

a. The applicant or recipient.

b. The complainant, if any.

£-10. Rulings reguired

Each decision of a hearing officer or responsible DA official will set
forth the ruling on each finding, conclusion, or exception presented.
The decision will identify the requirements imposed by this-reguia-
tion with which the applicant or recipient has failed to comply.

8-11. Approval by the Secretary of Defense

a. A final decision of a responsible DA official will be transmit-
ted promptly to the Secretary of Defense when this decision
provides for the following:

(1) Suspension to grant or continue Federal financial assistance.

(2) Refusal to gramt or continue Federal financial assistance.

(3) Imposition of any other sanction available under this
regulation.

b. The Secretary of Defense may—

(i1} Approve or vacate the decision.

(2) Remit or mitigate any sanction imposed.

¢. Within 30 days, the Secretary of Defense will file a ful! writ-
ten report of the circumstances and grounds for such action with the
congressional committees having legislative jurisdiction over the
programs involved.

d. Any action to suspend, terminate, or refuse to grant or con-
tinue Federal financial assistance will be limited-—

(1) To the particular political entity. or part thereof, or other
applicant or recipient as to whom such a finding has been made,

{2) In ity effect to the particular program, or parl therzof, in
which noncompliance has been so found,

Chapter 9
Restoring Eligibility for Financial Assistance

9-1. Adverse affect

A recipient who i3 affected adversely by a final decision issued
under chapter 8, section I may at any time request the responsible
DA official to restore fully the eligibility 1o receive Federal financial
assistance,

9-2. Restoration of eligibility
The responsible DA official will restore such eligibility immediately
if the official determines that the recipient—

a. Has supplied information that demonstrates that the recipient
has satisfied terms and conditions of the order entered under chapter
g8, section M.

b. Is complying with this regulation.

c. Has provided reasonable assmrance of continued compliance
with this regulation.

9--3. Dental of eligibility

If the responsible DA official denies a request for restoration of
eligibility, the recipient may submit a written request for a hearing:
this written statement must state why the recipiemt believes the
responsible DA official erred in denving the request, Following such
a writlen Tequest, the recipient will be given an expeditious hearing,
under niles of procedure issued by the responsible DA Official; this
hearing will determine whether requirements described in paragraph
9-2 have been met. While these proceedings are pending, sanction
imposed by the order issued under chapter 8, section 11 will remain
in effect.
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Chapter 10

Coordination with Seciions 502 and 503 of the
Rehabilitation Act of 1973 (As Amended)

10-1. Developing accessibility

Commanders of DA installations or activities will use DOD
4270.1-M and Office of the Chief of Engineers Manual EM
1110-1~103 in developing requirements for accessibility of facili-
ties. If issues with respect to section 502 of the Rehabilitation Act
of 1973, as amended, that are not covered by this regulation are
encountered, the ASD(MRA&L) or designee may be consulted. I
necessary, the ASD(MRA&L) or desipnee will consult with the
Architectural and Transportation Barriers Compliance Board in re-
solving these problems. This board can be contacted at 330 C St.

SW, Room 1010, WASH DC 20202; {202) 472-2700 or (202)
245-1591.

10-2. Direct consuitation :

Commanders of DA instalfations and activities may advise recipi-
ents to consult directly with the Architectural and Transportation
Bayriers Compliance Board in developing accessibility criteria.

18-3. Coordination of enforcement actions
Commanders will—

a. Coordinate enforcement actions relating to the accessibility of
facilities with the Architectural and Transportation Barriers Compli-
ance Board,

b. Notify the ASD(MRA&L) or designee of this coordination.

10-4. Section 503
The commander will coordinate enforcement actions with the
nearest Regional Office of Federal Contract Compliance Programs
of the Departrment of Labor if the conditions discussed below apply.
The DA installation or activity commander will notify the
ASD{MRA&L) of this coordination. :

a. }f a recipient also is a Federal contractor subject to—

(1) Section 503 of the Rehabilitation Act of 1973, as amended.

(2) The regulations under (1) above (sec 60-741, title 41, Code
of Federal Regulations).

b If DA installation or activity commander has reason 1o believe
that the recipient s in violation.

10-5. Employment :
DA components that conduct Federal programs or activities covered
by this regulation and involve employment of civilian persons to
conduct such programs or activities must comply with—
a. Section 5~} of the Rehabilitation Act of 1973, as amended.
b Implementing rules and regulations of the Equal Employment
Opportunity Commission,

AR 86007 « 15 November 1983
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Appendix A

Format for Assurance of Compliance with the
Department of the Army Under Section 504 of the
Rehabiiitation Act of 173 (As Amended) '

(Namsr of 'Rccipicm)

(Address)

(City or County)
Hereby agrees that he or she will comply with:

a. Section 504 of Public Law 93-112, “Rehabilitation Act of 1973” September 26, 1973 (29 U.S.C. 794) {1976);

b. Section 111 of Public Law 93-516 “Rehabilitation Act Amendments of 1974" December 7, 1974 (28 U.S.C. 706, 780, 790) (1976}, and

c. Section 119 of Public Law 95-602, “Rehabilitation Comprehensive Services, and Development Disabilitics Amendments of 1978"
November 6, 1978 (sec 794, Note 29, United States Code) (supp 111 1979), aH requirements imposed by or pursuant to this regulation of the
DA and in accordance with Section 504 of the Rehabilitation Act of 1973 (as amended), DA will prohibit discrimination based on handicap in
programs and activities receiving Federal financial assistance disbursed by DA and in programs and activities conducted by DA; and HERERY
GIVES ASSURANCE THAT it will immediately take any measures necessary to effectuate this agreement.

- I any personal property or real property, or interest therein, or structure thereon is provided or improved with the aid of Federal financial
assistance extended to the applican? or recipient by DA or if such assistance is in the form of personal property or real property, or interest
therein, or structure thereon is provided or improved with the aid of Federal financial assistance extended to the applicant or reciptent by DA,
or if such assistance is in the form of personal property or real property, or interest therein or structure thereon, then this assurance shall
abligate the applicant or recipient or in the case of any transfer such as property, any transferee, for the period during which the propery is
used for a purpose for which the Federal financial assistance is extended or for another purpose involving the provision of similar services or
benefits, or for the period during which it retains ownership or possession of the property whichever is longer. In all other cases, this assurance
shall obligate the applicant or recipient for the period during which the Federa! financial assistance is extended o it by DA,

DA representatives will be allowed to visit recipient facilities. They will inspect the facilities to ensure that there are no barriers to impede
the handicap’s accessibility in either programs or activities. THIS ASSURANCE is given in consideration of and for the purpose of obtaining
any and all Federal grants, loans, contracts, property, discounts or other Federal financial assistance extended after the date hereof to the
applicant or recipient by DA, including installment payments after such date on account of arrangements for Federal financial aid which were
approved such date. The applicant or recipient recognizes and agrees that such Federal financial assistance will be extended in reliance on the
representations and agreements made in this assurance, and that the United States shall have the right to seck judicial enforcement of this
assurance. This assurance 15 binding on the applicant or recipient, its successors, transferees, and assignees, and the person or persons whose
signatures appear below are authorized to sign this assurance on behalf of the applicant or recipient.

(ét;;t; and ZIP Code) )

{Date) - 7 (Applicant or -}-’\e‘-cipient)

(“By” name, title, and signature of authorized official)
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Glossary

Section |
Abbreviations

ASA(M&RA)
Assistant Secretary of the Army (Manpower
and Reserve Affairs)

ASD(MRA&L)
Assistant Secretary of Defense (Manpower,
Reserve Affairs, and Logistics)

DA
Department of the Army

DCPP&EQ

Deputy for Civilian Personnel Policy and
Equal Opportunity

EEQO
equal employment opportunity

HODA
Headquarters, Department of the Army

MACOM
major Army cornmand

TDD
telephone devices for the deaf

TTY
teletypewriter

Section i
Terms

Facility

AH, or any portion of, buiidings, structures,
equipment, roads, walks, parking lots, or
other real or personal property; any interest
in such property.

Federal financial assistance

Gramt, loan, contract (other than a procure-
ment contract or a contract of insurance or
guaraniee), or other arrangement by which
the Federal Government provides, or other-
wise makes available, assistance in the forms
listed below.

a. Funds.

b. Services performed by Federal person-
nel; these include technical assistance, coun-
seling, training, and provision of statistical or
expert information.

¢. Real and personal propesty; inferest in
or use of such property. This interest or use
includes—

(1) Transfers or leases of such property
for less than fair market value or for reduced
consideration.

(2) Proceeds from a subsequent transfer or
lease of such property if the Federal share of
its fair market valve is not remrned to the
Federal Government.

Handicapped person
a. Person who—
{1} Has a physical or mental impairment

that substantially Himits one or more maior
life activities.

{2) Has a record of such an impainment.

{3} Is reparded as having such an
impairment.

b. For purposes of this regulation (as M
relates to employment programs of secipi-
ents) this term does not inciude an
mdividual—

(1) Who is an aleochol or dmg abuser.

{2) Whose current use of alcohol or drugs
prevents him or ber from performing the du-
ties of the job in question.

(3) Whose employment, by reason of such
current alcohol or drug abuse, would consti-
tute a direct threat 1o property or to the safety
of others.

¢. As used in this regulation, this term in-
cludes the following:

(}) Physical or mental impairment that in-
clude the folowing:

(a} Physiological disorder or condition,
cosmetic disfigurement, or anatomical loss
affecting one or more of the foliowing body
systems: neurclogical; musculoskeletal and
special sense organs; respiratory, inchiding
speech organs, cardiovascular, reproductive,
digestive, genitourinary, hemic, and lymphat-
ic; skin; and endocrine.

(b) Mental or psychological disorder, such
as mental retardation, organic brain syn-
drome, ernotional or mental iliness, and spe-
cific learning disabilities.

fe;) Such diseases and conditions as or-
thopedic, visual, speech, and hearing impair-
ments, cerebral palsy, epiepsy, and muscular
dystrophy, multiple sclerosis, cancer, heart
disease, diabetes, drug abuse, and alcoholism.

(2) Impairment of major life activities that
inchide the following: functions such as car-
ing for one’s self, performing manual tasks,
walking, seeing, hearing, speaking, breathing,
fearning, and working.

{3) Has 2 record of impairment, such as
the following: history of, or has been
misclassified as having, memal or physical
impairment that substantially Limits one or
more major life activities,

(4) 1s regarded as having an impaimment,
such zs any of the following:

{a) Physical or mental impairment that
does not substantially limit major Hfe activi-
ties, but treated by a recipient or DA as con-
stimsting such a Hmitation.

(b} Physical or mental impairment that
substantially limits major Efe activities only
as a result of attitndes of others toward such
impairment.

(5} Has none of the impairments defined
in {1) through (4) zbove, but is treated by a
recipient or the DA as having such an
impairment.

Historic properties
Properties listed or eligitle for listing in the
National Register of Historic Places.

Qualified handicapped person

Handicapped person who with respect to—
a. Employment, can perform the essential

AR 800-7 - 15 November 1883

funciions of the job in question with reasona-
ble accommodation.

b, Services, meets the essential eligibility
requirements for receiving the services in
question.

Recipient

a. State or political subdivision or instru-
mentality thereof.

b. Public or private agency, institution, or-
ganization, or other entity.

¢. Person who receives Federal financial
assistance directly or through another recipi-
ent: this person includes successor, assignee,
or transferee of a recipient, but not the ulu-
mate beneficiary of the assistance.

4. Persons and entities applying to be
recipients.

Substantial impairment

Significant loss of the integrity of finished
materials, design quality, or special character
reswiting from a permanent alteration.

Section il .
Special Abbreviations and Terms
There are no special terms.
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Department of Defense

DIRECTIVE

NUMBER 1020.1
March 31, 1982

Certitied Current as of November 21, 2003

fr}(:c)rp(:nl'zziing Change 1, November 16, 1994
ASD(MRA&L)

SUBJECT: Nondiscrimination on the Basis of Handicap in Programs and Activities
Assisted or Conducted by the Department of Defense

References: (a) Section 504 of Public Law 93-112, "Rehabilitation Act of 1973,
September 26, 1973 (29 U.S.C. 794)(1976)

(b) Section 111 of Public Law 93-516, "Rehabilitation Act Amendments of
1974," December 7, 1974 (29 U.S.C. 706, 780, 790)(1976)

(c) Section 119 of Public Law 95-602, "Rehabilitation, Comprehensive
Services, and Developmental Disabilities Amendments of 1978,"
November 6, 1978 (29 U.S.C. 794)(Supp. 1II 1979)

(d) Department of Justice Regulation, "Implementation of Executive Order
12250, Nondiscrimination on the Basis of Handicap in Federally Assisted
Programs," August 11, 1981 (28 CFR 41)

{(e) Chapter 35 of title 44, United States Code

1. PURPOSE

This Directive implements references (a) through (d) to prohibit discrimination based on
handicap in programs and activities receiving Federal financial assistance disbursed by

the Department of Defense and in programs and activities conducted by the Department
of Defense.

2. APPLICABILITY AND SCOPE

2.1. This Directive applies to the Office of the Secretary of Defense, the Military
Departments, the Organization of the Joint Chiefs of Staff, the National Guard Bureau,
and the Defense Agencies (hereafter referred to as "DoD Components") insofar as they:
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2.1.1. Disburse Federal financial assistance to programs and activities that
affect handicapped persons in the United States and that are covered by this Directive
(see paragraph E1.1.2., enclosure 1); or

2.1.2. Conduct programs and activities that affect handicapped persons in the
United States and that are covered by this Directive (see paragraph E1.1.3., enclosure 1).

2.2. This Directive also applies to each recipient of Federal financial assistance
disbursed by the Department of Defense and to each program and activity that receives or
benefits from such assistance, insofar as such recipient, program, or activity affects a
handicapped person in the United States.

3. DEFINITIONS

Terms used in this Directive are defined in enclosure 2.

4. POLICY

It is DoD policy that no qualified handicapped person shall be subjected to discrimination
on the basis of handicap under any program or activity that receives or benefits from
Federal financial assistance disbursed by a DoD> Component or under any Federal
program or activity that is conducted by a DoD Component. Guidelines for determining
actions that discriminate against handicapped persons are prescribed in enclosure 3.

5. RESPONSIBILITIES

5.1. The Assistant Secretary of Defense (Manpower. Reserve Affairs. and .
Logistics) (ASD(MRA&LY)), or designee, shall monitor compliance with this Directive.
In discharging this responsiblity, the ASD(MRA&L), or designee, shall:

5.1.1. Coordmate efforts of DoD Components 1o enforce this Directive.

5.1.2. Assist in the development of standards and procedures promulgated
pursuant to enclosures 3, 4, and 5 of this Directive.

5.1.3. Perform the responsibilities assigned to the ASD(MRA&L) in
enclosures 3, 4, and 5 of thas Directive.

5.1.4. Otherwise assist DoD Components in implementing this Directive,

5.2. The Heads of DoD Components shall comply with this Directive. In
discharging this responsibility, they shall:
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5.2.1. Designate a policy-level official to ensure compliance with this
Directive, recetve and investigate complaints filed under this Directive, and otherwise
manage DoDD Component responsibilities under this Directive.

5.2.2. Notify the ASD{MRA&L), or designee, of the name, position, location,
and telephone number of persons selected by them to be policy-level officials within 15-
calendar days of such a selection. ‘

5.2.3. Issue guidelines pursuant to enclosure 4 of this Directive.

5.2.4. Cooperate fully with the ASD(MRA&L), or designee, in that official's
performance of the responsibilities assigned herein, including furnishing to the
ASD(MRA&L), or designee, in a timely fashion any requested reports and information.

5.2.5. Assign sufficient personnel to implement and to ensure effective
enforcement of this Directive.

6. ASSURANCES REQUIRED ANlj PROCEDURES

See enclosures 3, 4, and 5.

7. INFORMATION REQUIREMENTS

7.1. Each DoD Component shall maintain a log of all complaints that are filed with
it or its recipients under this Directive. The log shall contain the complainant's name (last
name, first, and middle initial) and address (street address, city, State, and zip code), the
recipient’s name (if this refers to a person, last name, first, and middle initial) and address
(street address, city, State, and zip code), the nature of the complaint, and the current
status of the complaint investigation or resolution. Each DoD Component shall submit a
narrative sumamary report on complaints by memorandum to the ASD(MRA&L), or
designee, before July 15 and January 15 of each year. This reporting requirement has
been assigned Report Control Symbol DDM(SA)1596.

7.2. Each DoD Component shall submit a narrative report by memorandum to the
ASD(MRA&L), or designee, whenever, pursuant to enclosure 4 of this Directive, the
DoD Component notifies an applicant or recipient that noncompliance with this Directive
1s indicated. The report shall include the recipient's name (if this refers to a person, last
name, first, and middle initial) and address (street address, city, State, and zip code), the
date (YYMMDD) and nature of the finding, and the name of the applicable Federally
assisted program or activity. This reporting requirement has been assigned Report
Control Symbol DD-M(AR)1597.
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7.3. The record keeping requirements contained in paragraph E4.3.2., enclosure 4,
have been approved by the Office of Management and Budget (OMB) under 44 U.S.C.
Chapter 35 (reference ()} and have been assigned OMB No. 0704-0102.

8. EFFECTIVE DATE

This Directive is effective June 1, 7952

c. rineed
Deputy Secretarv of Defense

Enclosures - 5

El. Programs and Activities Subject to This Directive

E2. Definitions

E3. Guidelines for Determining Discriminatory Practices

E4. Ensuring Compliance with This Directive in Federal Financial Assistance
Programs and Activities

E5. Ensuring Compliance with This Directive in Programs and Activities Conducted
by the Department of Defense
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El. ENCLOSURE 1

PROGRAMS AND ACTIVITIES SUBJECT TQ THIS DIRECTIVE

E1.1.1. This Directive applies to all DoD Components and recipients of Federal
financial assistance disbursed by a DoD Component insofar as the programs and
activities of the DoD Components and recipients affect handicapped persons in the
United States. Existing programs and activities that are assisted or conducted by a DoD
Component and that are subject to this Directive, but do not appear in paragraphs E1.1.2.
or E1.1.3., below, are covered even though not listed. DoD Components must repost new
programs and activities that are subject to this Directive to the ASD(MRA&L), or
designee, within 15-calendar days of their creation or funding.

El.1.2. Federal financial assistance programs subject to this Directive include:

El.1.2.1. Title 32, United States Code, Sections 101-716 (1976 and Supp. 111
1979): the Army and Air National Guard.

E1.1.2.2. Title 40, United States Code, Sections 483, 484, and 512 (1976); title
49, United States Code, Sections 1101 and 1107 (1976); and title 10, United States Code,
Sections 2541, 2544, 2571, 2576, 2662, 7308, 7541, 7542, 7545, 7546, and 7547 (1976
and Supp. IV 1980): various programs involving the loan or other disposition of surplus,
obsolete, or unclaimed property.

E$.1.2.3. Title 10, United States Code, Sections 4307-4311 (1976), and the
annual Department of Defense Appropriations Act: National Program for the Promotion
of Rifle Practice.

E1.1.2.4. Secretary of the Navy Instruction 5720.19E, "Navy Science Cruiser
Program," February 24, 1977,

E1.1.2.5. Title 10, United States Code, Section 9441 (1976 and Supp. IV
1980} Civil Air Patrol.

E1.1.2.6. Title 41, United States Code, Sections 501-509 (Supp. III 1979):
Federal grants and cooperative agreements.

E1.1.2.7. Title 33, United States Code, Section 426 (1976 and Supp. 111 1979):

Army Corps of Engineers participation in cooperative investigations and studies
concerning the erosion of shores of coastal and Jake waters.

5 ENCLOSURE 1
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E1.1.2.8. Title 33, United States Code, Sections 426e-426h (1976): Army

Corps of Engineers assistance in the construction of works for the restoration and
protection of shores.

E1.1.2.9. Title 16, United States Code, Section 460d (1976): construction and
operation of public park and recreational facilities in water resource development projects
under the administrative jurisdiction of the Department of the Army.

E1.1.2.10. Title 33, United States Code, Section 701¢-3 (1976): payment to
States of lease receipts from lands acquired by the United States for flood control,
navigation, and allied purposes.

El.1.2.11. Title 33, United States Code, Sections 558c and 7024d-1 (1976); title
10, United States Code, Sections 2668 and 2669 (1976); title 43, United States Code,
Section 961 (1976); and title 40, United States Code, Section 319 (1976): grants of
easements without consideration, or at a nominal or reduced consideration, on land under
the control of the Department of the Army at water resource development projects.

E1.1.2.12. Title 33, United States Code, Sections 540 and 577 (1976): Army
Corps of Engineers assistance in the construction of small boat harbor projects.

E1.1.2.13, Title 33, United States Code, Section 701s (1976): emergency bank
protection works constructed by the Army Corps of Engineers for protection of
highways, bridge approaches, and public works.

E1.1.2.14. Title 33, United States Code, Section 633 (1976): Army Corps of
Engineers contracts for the protection, alteration, reconstruction, relocation, or
replacement of structures and facilities.

E1.1.2.15. Title 50, United States Code, Section 453 (1976): Defense

Logistics Agency loans of industrial equipment to educational institutions (Teols for
Schools).

E}.1.2.16. Title 33, United States Code, Section 610 (1976): provision of
specialized services or technical information by the Army Corps of Engineers to State

and local governments for the control of aguatic plant growths in rivers, harbors, and
allied waters.

E1.1.2.17. Title 42, United States Code, Section 1962d-16 (1976): provision
of specialized services by the Army Corps of Engineers to any State for the preparation
of comprehensive plans for drainage basins located within the boundaries of said State.

E1.1.2.18. Title 33, United States Code, Section 603a (1976): provision of
specialized services by the Army Corps of Engineers to improve channels for navigation.

6 ENCLOSURE !
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E1.1.2.19. Title 33, United States Code, Section 701g (1976): provision of
specialized services by the Army Corps of Engineers to reduce flood damage.

£1.1.2.20. Tale 24, United States Code, Sections 44c¢ and 47 (1976): United
States Soldiers' and Airmen's Home.

E1.1.2.21. Title 10, United States Code, Chapter 55, as implemented by DoD
6010.8 -R, "Civilian Health and Medical Program of the Uniformed Services
(CHAMPUS)," January 10, 1977.

E1.1.3. All programs and activities conducted by the Department of Defense that
affect handicapped persons in the United States are subject to this Directive. They
include:

E1.1.3.1. Promulgation of rules and regulations for public comment in a
manner that grants handicapped persons a reasonable opportunity for such comment
(such as by making cassette recordings of proposed rules).

E1.1.3.2. Public meetings, conferences, or seminars sponsored or conducted by
a DoD Component but held in non-Government buildings.

E1.1.3.3. Public meetings, conferences, or seminars sponsored or conducted by
a DoD Component or by a non-DoD) organization but held in a DoD building.

E1.1.3.4. Open houses, memorial services, tours, or other ceremonies held on
or in DoD property. '

E1.1.3.5. Military museums.

E1.1.3.6. Historic vessels.

E1.1.3.7. Historic buildings and properties maintained by a DoD Component
and properties designated as historic under a statute of the appropriate State or local
governmental body.

E1.1.3.8. Schools operated by the Department of Defense within the United

States pursvant to Section 6 of Pub. L. 81-874, title 20, United States Code, Section 241
(1976).

7 ENCLOSURE 1
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E2. ENCLOSURE 2

DEFINITIONS

E2.1.1. Facility. All or any portion of buildings, structures, equipment, roéds,
walks, parking lots, or other real or personal property or any interest in such property.

E2.1.2. Federal Financial Assistance. Any grant, loan, contract (other than a ‘
procurement contract or a contract of msurance or guaranty), or any other arrangement by
which the Federal Government provides or otherwise makes available assistance in the
form of:

E2.1.2.1. Funds.

E2.1.2.2. Services performed by Federal personnel, including technical
assistance, counseling, training, and provision of statistical or expert information.

E2.1.2.3. Real and personal property or any interest in or use of such property,
inchading:

E2.1.2.3.1. Transfers or leases of such property for less than fair market
value or for reduced consideration.

E2.1.2.3.2. Proceeds from a subsequent transfer or lease of such property
if the Federal share of its fair market value is not returned to the Federal Government.

E2.1.3. Handicapped Person. Any person who has a physical or mental impairment
that substantially Iimits one or more major life activities, has a record of such an
impairment, or 1s regarded as having such an impairment. For purposes of this Directive
as it relates to employment programs of recipients, such term does not include any
individual who is an alcoholic or drug abuser and whose current use of alcohol or drugs
prevents such individual from performing the duties of the job in question, or whose
employment, by reason of such current alcohol or drug abuse, would constitute a direct
threat to property or to the safety of others. As used in this paragraph:

E2.1.3.1. Physical or Mental Impairment. Any physiological disorder or
condition, cosmetic disfigurement, or anatomical loss affecting one or more of the
following body systems: neurological; musculoskeletal and special sense organs;
respiratory, inchiding speech organs; cardiovascular; reproductive; digestive;
genitourinary; hemic and lymphatic; skin; and endocrine; or any mental or psychological
disorder, such as mental retardation, organic brain syndrome, emotional or mental illness,
and specific learning disabilities. The term includes such diseases and conditions as
orthopedic, visual, speech, and hearing impairments; cerebral palsy, epilepsy, and
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muscular dystrophy; multiple sclerosis; cancer; heart disease; diabetes; drug abuse; and
alcoholism.

E2.1.3.2. Major Life Activities. Functions such as caring for one's self,
performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and
working.

E2.1.3.3. Has a Record of Such an Impaimment. Has a history of, or has been
misclassified as having, a mental or physical impairment that substantially limits one or
more major life activities.

E2.1.3.4. Is Regarded as Having an Impairment. Has:

E2.1.3.4.1. A physical or mental impairment that does not substantially
limit major life activities but is treated by a recipient or DoD Component as constituting
such a limitation;

E2.1.3.4.2. A physical or a mental impairment that substantially limits
major life activities only as a result of the attitudes of others toward such impairment; or

E2.1.3.4.3. None of the impairments defined above, but is treated by a
recipient or DoD Component as having such an impatrment.

E2.1.4. Historic Properties. Those properties listed or eligible for listing in the
National Register of Historic Places.

E2.1.5. Include; Such As. Not all the possible items are covered, whether like or
uniike the ones named.

E2.1.6. Qualified Handicapped Person. A handicapped person who:

E2.1.6.1. With respect to employment, can perform the essential funchons of
the job in question with reasonable accommodation.

- E2.1.6.2. With respect to services, meets the essential eligibility requirements
for recetving the services in question.

E2.1.7. Recipient. Any State or political subdivision or instrumentality thereof, any
public or private agency, institution, organization, or other entity, or any person that
receives Federal financial assistance directly or through another recipient, including any
successor, assignee, or transferee of a recipient, but not the ultimate beneficiary of the
assistance. The term includes persons and entities applying to be recipients.

E2.1.8. Substantial Impairment. A significant loss of the integrity of finished
materials, design quality, or special character resulting from a permanent alteration.
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E3. ENCLOSURE 3

GUIDELINES FOR DETERMINING DISCRIMINATORY PRACTICES

E3.1. GENERAL PROHIBITIONS AGAINST DISCRIMINATION

E3.1.1. No qualified handicapped person shall, on the basis of handicap, be
excluded from participation in, be demied the benefit of, or otherwise be subjected to
discrimination under any program or activity that 1s conducted by the Department of
Defense or that receives or benefits from Federal financial assistance disbursed by the
Department of Defense.

E3.1.2. A recipient or DoD Component may not, directly or through contractual,
licensing, or other arrangements, on the basis of handicap:

- E3.1.2.1. Provide different or separate aid, benefits, or services to handicapped
persons than is provided to others unless such action is necessary to provide qualified

handicapped persons with aid, benefits, or services that are equal to those provided to
others; .

E3.1.2.2. Deny a qualified bandicapped person the opportunity to participate in
or benefit from the aid, benefit, or service;

E3.1.2.3. Afford a qualified handicapped person an opportunity to participate
in or benefit from the aid, benefit, or service that is not equal to that afforded others;

E3.1.2.4. Provide a qualified handicapped person with an aid, benefit, or
service that is not as effective as that afforded to others; or

E3.1.2.5. Otherwise limit a qualified handicapped person in the enjoyment of

any right, privilege, advantage, or opportunity granted to others receiving the aid, benefit,
or service.

E3.1.3. A recipient or DoD Component may not deny a gualified handicapped
person the opportunity to participate in programs or activities that are not separate or
different from regular programs or activities, even if such separate or different programs
and activities are permissible under subparagraph E3.1.2.1., above,

E3.1.4. A recipient or DoD Component may not provide assistance to an Agency,

organization, or person that discriminates on the basis of handicap in providing any aid,
benefit, or service to beneficiaries of the recipient's program or activity.
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E3.1.5. A recipient or DoD Component may not deny, on the basis of handicap, a _
qualified handicapped person the opportunity to participate as a member of planning or
advisory boards.

E3.1.6. A recipient or DoD Component may not use, directly or through contractual
or other arrangements, criteria or methods of administration that:

E3.1.6.1. Subject qualified handicapped persons to discrimination on the basis
of handicap;

E3.1.6.2. Defeat or substantially impair accomplishment of the objectives of
the recipient's or DoD Component's program or activity with respect to handicapped
persons; or

E3.1.6.3. Perpetuate discrimination by another recipient if both recipients are
subject to common administrative control or are agencies of the same State,

E3.1.7. In determining the site or location of a facility, a recipient or DoD)
Component may not make selections that:

E3.1.7.1. Exclude handicapped persons from, deny them the benefits of, or
otherwise subject them to discrimination under any program or activity that receives or
benefits from Federal financial assistance; or

E3.1.7.2. Defeat or substantially impair, with respect to handicapped persons,
the accomplishment of the objectives of the program or activity.

E3.1.8. Recipients and DoD Components shall administer programs and activities in
the most integrated setting appropriate to the needs of qualified handicapped persons.

E3.1.9. Recipients and DoD Components shall take appropriate steps to make
communications with their applicants, employees, and beneficiaries available to persons
with impaired vision and hearing.

E3.1.10. This section may not be interpreted to prohibit the exclusion of:

E3.1.10.1. Persons who are not handicapped from benefits, programs, and
activities limited by Federal statute or Executive order to handicapped persons; or

E3.1.10.2. One class of handicapped persons from a program or activity
limited by Federal statute or Executive order to a different class of handicapped persons.

E3.1.11. Recipients and DoD Components shall take appropriate steps to ensure that

no handicapped individual is denied the benefits of, excluded from participation in, or
otherwise subjected to discrimination under any program or activity receiving or
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benefiting from Federal financial assistance disbursed by the Department of Defense or
under any program or activity conducted by the Department of Defense because of the
absence of auxiliary aids, such as certified sign-language interpreters, telecommunication
devices (TDDs), or other telephonic devices for individuals with impaired sensory,
manual, or speaking skills.

E3.2. PROHIBITIONS AGAINST EMPLOYMENT DISCRIMINATION BY
RECIPIENTS

E3.2.1. No ‘qualiﬁed handicapped person shall, on the basis of handicap, be
subjected to discrimination in employment under any program or activity that receives or
benefits from Federal financial assistance disbursed by the Department of Defense.

E3.2.2. The prohibition against discrimination in employment applies to the
following:

E3.2.2.1. Recruitment, advertising, and processing of applications for
employment.

E3.2.2.2. Hiring, upgrading, promotion, award of tenure, demotion, transfer,
layoff, termination, right of return from layoff, and rehiring.

E3.2.2.3. Rates of pay or any other form of compensation and changes in
compensation.

E3.2.2.4. Job assignments, job classifications, organizational structures,
position descriptions, lines of progression, and seniority lists.

E3.2.2.5. Leaves of absence, sick leave, or any other leave.

E3.2.2.6. Fringe benefits available by virtue of employment, whether or not
administered by the recipient.

E3.2.2.7. Selection and financial support for training, including apprenticeship,
professional meetings, conferences and other related activities, and selection for leaves of
absence for training.

E3.2.2.8. Programs and activities sponsored by the employer, including social
and recreational programs.

E3.2.2.9. Any other term, condition, or privilege of employment.

E3.2.3. A recipient may not participate in a contractual or other relationship that
subjects qualified handicapped applicants or employees to discrimination prohibited by
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this section, including relationships with employment and referral agencies, labor unions,
organizations providing or administering fringe benefits to employees of the reciplent,
and organizations providing training and apprenticeship programs.

E3.2.4. A recipient shall make reasonable accommodation to the known physical or
mental limitations of an otherwise qualified handicapped applicant or employee uniess
the recipient can demonstrate that the accommodation would impose an undue hardship
on the operation of its program. Reasonable accommodation inclides providing ramps,
accessible restrooms, drinking fountains, interpreters for deaf employees, readers for
blind employees, amplified telephones, TDDs such as Teletypewriters or Telephone
Writers (TTYs), and tactile signs on elevators. ~

E3.2.5. A recipient may not use employment tests or criteria that discriminate
against handicapped persons, and shall ensure that employment tests are adapted for use
by persons who have handicaps that impair sensory, manual, or speaking skills.

E3.2.6. A recipient may not conduct a pre-employment medical examination or
make a pre-employment inquiry about whether an applicant is a handicapped person or
about the nature or severity of a handicap. A recipient may make, however, a pre-

" employment inquiry into an applicant's ability to perform job-related functions.

E3.2.7. When a recipient is taking remedial action to correct the effects of past
discrimination or is taking voluntary action to overcome the effects of conditions that
have resulted in limited participation by handicapped persons in its Federally assisted
program or activity, the recipient may invite applicants for employment to indicate
whether and to what extent they are handicapped if:

E3.2.7.1. The recipient makes clear to the applicants that the information is
intended for use solely in connection with its remedial action obligations or its voluntary
affirmative action efforts.

E3.2.7.2. The recipient makes clear to the applicants that the information is
being requested on a voluntary basis, that it will be kept confidential as provided in
paragraph E3.2.9., below, that refusal to provide it will not subject the applicants to any
adverse treatment, and that it will be used only in accordance with this Directive.

E3.2.8. Nothing in this section shall prohibit a recipient from conditioning an offer
of employment on the results of a medical examination conducted prior to the employee's

entrance on duty if:

E3.2.8.1. All entering employees are subjected to such an examination,
regardless of handicap. ‘
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E3.2.8.2. The resnits of such an examination are used only in accordance with
this Directive, which prohibits discrimination against a qualified handicapped person on
the basis of handicap.

E3.2.9. Inforination obtained under this section concerning the medical condition or
history of applicants shall be collected and maintained on separate forms that shall be

accorded confidentiality as medical records, except that:

E3.2.9.1. Supervisors and managers may be informed about restrictions on the

~ work or duties of handicapped persons and about necessary accommodations.

E3.2.9.2. First aid and safety personnel may be informed, when appropriate, if
a handicapping condition might require emergency treatment.

E3.2.9.3. Government officials investigating compliance with Section 504 and
this Directive shall be provided relevant information upon request.

E33. PROGRAM ACCESSIBILITY

E3.3.1. General Reguirements. No qualified handicapped person shall, because a
recipient's or DoD> Component's facilities are inaccessible to or not usable by
handicapped persons, be denied the benefits of, be excluded from participation 1n, or
otherwise be subjected to discrimination under any program or activity that receives or
benefits from Federal financial assistance disbursed by the Department of Defense or
under any program or activity conducted by the Department of Defense.

E3.32. Existing Facilities

E3.3.2.1. A recipient or DoD Component shall operate each program or
activity so that the program or activity, when viewed in its entirety, is readily accessible
to and usable by handicapped persons. This does not necessarily require a recipient or
DoD Component to make each of iis existing facilities or every part of an existing facility
accessible to and usable by handicapped persons. For guidance in determining the
accessibility of facilities, see Chapter 18 of DoD 4270.1-M, "Department of Defense
Construction Criteria Manual," June 1, 1978, and Department of the Army, Office of the
Chief of Engineers, Manual EM 1110-1-103, "Design for the Physically Handicapped,”
October 15, 1976. Inquiries on specific accessibility design problems may be addressed
to the ASD(MRA&L), or designee.

E3.3.2.2. When structural changes are necessary to make programs or
activities in existing facilities accessible to the extent required by paragraph E3.3.1,,
above:
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£3.3.22.1. Such changes shall be made as soon as practicable, but not
later than 3 years after the effective date of this Directive; however, if the program or
activity is a particular mode of transportation (such as a subway station) that can be made
accesstble only through extraordinarily expensive structural changes to, or replacement
of, existing facilities and if other accessible modes of transportation are available, the
DoD Component concerned may extend this period of time. This extension shall be for a
reasonable and definite period, which shall be determined after consultation with the
ASD(MRAG&L), or designee.

E3.3.2.2.2. The recipient or DoD Component shall develop, with the
assistance of interested persons or organizations and within a period to be established in
each DoD Component's guidelines, a transition plan setting forth the steps necessary to
complete such changes.

E3.3.2.2.3. The recipiém or Dol Component shall make a copy of the
transition plan available for public inspection.” At a minimum, the plan shall:

£3.3.2.2.3.1. ldentify physical obstacles in the recipient's or DoD
Component's facilities that limit the accessibility of its program or activity to
handicapped persons.

E3.3.2.2.3.2. Describe in detail the methods that will be used to
make the facilities accessible.

E3.3.2.2.3.3. Specify the schedule for taking the steps necessary to
achieve full program accessibility and, if the time period of the transition plan is longer
than 1 year, identify steps that will be taken during each year of the transition period.

£E3.3.2.2.3.4. Indicate the person (last name, first, and middle initial)
responsible for implementation of the transition plan.

E3.3.2.3. A recipient or DoD Component may comply with subparagraphs
E3.3.2.1. and E3.3.2.2, above, through such means as the acquisition or redesign of
equipment, such as telecommunication or other telephonic devices; relocation of classes
or other services to accessible buildings; assignment of aides to beneficiaries, such as
readers or certified sign-language interpreters; home visits; delivery of health, welfare, or
other services at accessible alternate sites; alteration of existing facilities and construction
of new facilities in conformance with this subsection and paragraph E3.3.3., below; or
any other method that results in making the program or activity of the recipient or DoD
Component accessible to handicapped persons.

E3.3.2.4. A recipient or DoD Component is not required to make structural

changes in existing facilities when other methods are effective in achieving compliance
with this section.
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E3.3.2.5. In choosing among available methods for meeting the requirements
of this section, a recipient or DoD Component shall give priority to those methods that
offer programs and activities to handicapped persons in the most integrated setting
appropriate with non-handicapped persons.

E3.3.3. New Construction. New facilities shall be designed and constructed to be
readily accessible to and usable by handicapped persons. Alterations to existing facilities
shall be designed and constructed, to the maximum extent feasible, to be readily
accessible to and usable by handicapped persons. For guidance in determining the
accessibility of facilities, see Chapter 18 of DoD>» 4270.1-M and Department of the Army,
Office of the Chief of Engineers, Manual EM 1110-1-103. Inquiries about specific
accessibility design problems may be addressed to the ASD(MRAG&L), or designee.

F33.4. Histon'c Properties

E3.3.4.1. In the case of historic properties, program accessibility shall mean
that, when viewed in their entirety, programs are readily accessible to and usable by
handicapped persons. Because the primary benefit of historic properties is the experience
of the property itself, DoD Components and recipients shall give priority to those
methods of achieving program accessibility that make the historic property, or portions
thereof, physically accessible to handicapped persons.

E3.3.4.2. Methods of achieving program accessibility include:

E3.3.4.2.1. Making physical alterations that give handicapped persons
" access to otherwise inaceessible areas or features of historic properties.

E3.3.4.2.2. Using audiovisual materials and devices to depict otherwise
inaccessible areas or features of historic properties. '

E3.3.4.2.3. Assigning individuals to guide handicapped persons into or
through otherwise inaccessible portions of historic properties.

E3.3.4.2.4. Adopting other innovative methods.
E3.3.4.3. When program accessibility cannot be achieved without causing a
substantial impairment of significant historic features, the DoD Component or recipient
may seck a modification or waiver of access standards from the ASD(MRA&L), or

designee.

E3.3.4.3.1. A decision to grant a modification or waiver shall be based on
consideration of the following:

E3.3.4.3.1.1. Scale of the property, reflecting its abilify to absorb
alterations.
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E3.3.43.1.2. Use of the property, whether primarily for public or
private purposes.

E3.3.4.3.1.3. Importance of the historic features of the property to
the conduct of the program. ‘

E3.3.43.1.4. Costs of alterations in comparison to the increase in
accessibality.

E3.3.4.3.2. The ASD(MRA&L.), or designee, shall review periodically
any waiver granted under this paragraph and may withdraw it if technological advances
or other changes warrant.

E3.3.4.4. The decision by the ASD{MRA&L), or designee, to grant a
modification or waiver of access standards is subject to Section 106 of the National
Historic Preservation Act, as amended, and shall be made in accordance with the
Advisory Council on Historic Preservation regulation on "Protection of Historic and
Cultural Properties” (36 CFR 800). When the property is Federally owned or when
Federal funds may be used for alterations, the ASD{MRA&L), or designee, shall obtain
the comments of the Advisory Council on Historic Preservation when required by Section
106 of the National Historic Preservation Act and the Advisory Council on Historic
Preservation regulation on "Protection of Historic and Cultural Properties” (36 CFR 800)
prior to effectuation of structural alterations.

E3.3.4.5. DoD Component guidelines prepared in accordance with enclosure 4
of this Directive shall include a listing of all historic properties, including historic ships,
subject to this Directive and a plan for comphance with this paragraph.

F3.3.5. Military Museums

E3.3.5.1. In the case of military museums, program accessibility shall mean
that exhibits, displays, tours, lectures, circulating or traveling exhibits, and other
programs of military museums are accessible to and usable by handicapped persons.
Methods of meeting this requirement include the following:

E3.3.5.1.1. Museum programs may be made accessible to deaf and
hearing-impaired persons by means such as training museum staff, such as docents, in
sign language; providing qualified sign-language interpreters to accompany deaf or
hearing~-impaired visitors; ensuring that clear, concise language 1s used on all musenm
signs and display labels; providing amplification devices; or providing printed scripts for
films, videotapes, lectures, or tours. DoD Components are encouraged to use "Museums
and Handicapped Students: Guidelines for Educators," published by the National Air and
Space Museum, Smithsonian Institation, Washington, DC 20560.
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E3.3.5.1.2. Museum programs may be made accessible to blind and
visually-impaired persons by means such as providing museum catalogues in a large-
print edition printed over Braille; providing cassette tapes, records, or disks for museum
tours or exhibits; providing readers to accompany blind or visually impaired visitors;
using large-print and Braille display cards at exhibits; providing raised-line maps of the
museum building; using raised-line drawings, reproductions, or models of large exhibits
to facilitate tactile experiences when touching exhibits is prohibited; placing large-print
and Braille signs to identify galleries, elevators, restrooms, and other service areas; and
permitting guide dogs in all museum facilities.

E3.3.5.1.3. Museum programs may be made accessible to other physically
impaired persons by means such as lowering display cases; spacing exhibits to facilitate
movement; using ramps in galleries; increasing lighting in exhibit areas to facilitate
viewing from a distance; providing places to sit in exhibit areas; making restrooms
accessible; using large-print exhibit display cards to facilitate reading from a distance;
and sensitizing museum staff to consider the needs of handicapped visitors when
organizing exhibits.

E3.3.5.2. DoD Component guidelines developed in accordance with enclosure
4 of this Directive shall identify military museums subject to this paragraph and shall
contain a plan for making museum programs accessible to handicapped persons.
Technical assistance in the preparation and content of these plans may be obtained from
the National Access Center, 1419 27th Street, NW, Washington, DC 20007 ((202) 333-
1712 or TTY (202) 333-1339). In addition, community organizations that serve
handicapped persons and handicapped persons themselves shall be consulted in the
preparation of these plans.

E3.4. REASONABLE ACCOMMODATION

E3.4.1. A recipient or DoD Component shall make reasonable accommodation to
the known physical or mental limnitations of an otherwise qualified handicapped applicant
or employee unless the recipient or DoD Component demonstrates to the ASD(MRA&L),

or designee, that the accommodation would impose an undue hardship on the operation of
its program.

E3.4.2. Reasonable accommodation includes the following:

F3.4.2.1. Making facilities used by employees readily accessible to and usable
by handicapped persons.

E3.4.2.2. Job restructuring; part-time or modified work schedules; acquisition
or modification of equipment or devices, such as telecommunication or other telephonic

instruments; the provision of readers or certified sign-language interpreters; and similar
actions.
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E3.4.3. In determining whether an accommeodation would impose an undue
hardship on the operation of a recipient's or DoD Component's program, the
ASD(MRA&L), or designee, shall consider the following factors, at a minimum:

E3.4.3.1. The overall size of the recipient's or DoD Component's program or
activity, such as the number of employees, number and type of facilities, and size of
budget.

E3.4.3.2. The size of the recipient's or DoD Component's operations, including
the composition and structure of the recipient's or DoD Component's workforce.

E3.4.3.3. The nature and cost of the accommodation needed.
E3.4.4. A recipient or DoD Component may not deny any employment opportunity
to a qualified handicapped employee or applicant for employment if the basis for the

demial 15 the need to make reasonable accommodation to the physical or mental
limitations of the ernployee or applicant.
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E4. ENCLOSURE 4

ENSURING COMPLIANCE WITH THIS DIRECTIVE IN FEDERAL FINANCIAL
ASSISTANCE PROGRAMS AND ACTIVITIES

E4.1. SUPPLEMENTARY GUIDELINES ISSUED BY THE DoD COMPONENTS

E4.1.1. Whenever necessary, DoD Components shall publish supplementary
guidelines for each type of program or activity to which they disburse Federal financial
assistance within 120 days of the effective date of this Directive or of the effective date of
any subsequent statute anthorizing Federal financial assistance to a new type of program
or activity. DoD Components shall obtain approval of these supplementary guidelines
from the ASD{MRA&L), or designee, before issuing them. Prior to their issuance, the
ASD(MRA&L), or designee, shall submit supplementary guidelines prepared pursuant to
this paragraph to the Coordination and Review Section, Civil Rights Division,
Department of Justice, for review and approval. To the extent that supplementary
guidelmes issued by DoD Components deal with the employment of civilians in
programs and activities subject to this Directive, the ASD(MRA&L), or designee, shall
also obtain the approval of the Equal Employment Opportunity Commission (EEOC) in
accordance with Executive Order 12067.

E4.1.2. The ASD(MRA&L), or designee, and the DoD Components shall ensure

that their supplementary guidelines conform to the requirements of this Directive and that
they provide: :

E4.1.2.1. A description of the types of programs and activities covered.

E4.1.2.2. Examples of prohibited practices likely to arise with respect to those
types of programs and activities.

E4.1.2.3. Alist of the data collection and reporting requirements of the
recipients,

E4.1.2.4. Procedures for processing and investigating complaints.

E4.1.2.5. Procedures for hearings to determine compliance by recipients with
this Directive. ‘

E4.1.2.6. Requirements or suggestions for affirmative action on behalf of
qualified handicapped persons.

E4.1.2.7. Requirements for the dissemination of program and complaint
information to the public.
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E4.1.2.8. A description of the form of the assurances that must be executed
pursuant to section E4.2., below, and sample assurances.

E4.1.2.9. Requirements concerning the frequency and nature of post-approval
reviews conducted pursuant o section E4.8., below.

E4.1.2.10. A period of time, provided for by subparagraph E3.3.2.2.2. of
enclosure 3, for the development of a transition plan that sets out the steps necessary to
complete structural changes that might be required by section E3.3. of enclosure 3.

E4.1.2.11. The maximum period of time that may be allowed for extensions
that might be granted pursuant to subparagraph E3.3.2.2. of enclosure 3.

E4.1.2.12. An appendix that contains a list of identified programs and activities
of the type covered by the supplementary guidelines, including the names of the
programs and activities and the authorizing statute, regulation, or directive for each
program and activity.

E4.1.2.13. Reguirements for the remplent to designate a reSponssze official to
coordinate the implementation of supplementary guidelines.

E4.1.2.14. Requirements for any other actions or procedures necessary to
implement this Directive.

E4.1.3. When the Head of a DoD Component determines that it would not be
appropriate to include one or more of the provisions described in paragraph E4.1.2.,
above, in the supplementary guidelines of that DoD Component or that it is not necessary
to issue such guidelines at all, the reasons for such determination shall be stated in
writing and submitted to the ASD(MRA&L), or designee, for review and approval. Once
that determination is approved, the DoD Component shall make it available to the public
upon request.

E4.1.4. The Heads of the DoD Components, or designees, shall be responsible for
keeping the supplementary guidelines current and accurate. When a DoD Component
determines that a program or activity should be added to or deleted from the guidelines,
the DoD Component shall notify the ASD(MRA&L), or designee, in writing.

E4.2. REQUIRED ASSURANCES

E4.2.1. The DoD Components shall require all recipients to file written assurances
that their programs or activities will be conducted in accordance with this Directive and
supplementary guidelines promulgated by the DoD> Components. If a recipient fails to
provide an assurance that conforms to the requirements of this section, the DoD
Component shall attempt to effect compliance pursuant to sections E4.6. through E4.8.,
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below, provided that if assistance is due and payable to the recipient based onan .
application approved prior to the effective date of this Directive, the DoD Component

shall continue the assistance while any proceedings required by sections E4.14. through
F4.22., below, are pending.

E4.2.2. The DoD Components shall advise each recipient of the required elements
of the assurance and, with respect to each program or activity, of the extent to which
those receiving assistance from recipients shall be required to execute similar assurances.

E4.2.3. The DoD Components shall ensure that each assurance:

E4.2.3.1. Obligates the recipient to advise the DoD Component of any
complaints received that allege discrimination against handicapped persons.

E4.2.3.2. Obligates the recipient to collect and provide the items of
information that the DoD Component lists in 1ts supplementary guidelines pursuant to
subparagraph E4.1.2.3., above.

E4.2.3.3. Is made applicable to any Federal financial assistance that might be
disbursed by a DoD> Component without the submission of a new application.

E4.2.3.4. Obligates the recipient, when the financial assistance is in the form of
property, for the period during which the property is used under a financial assistance
agreement or is possessed by the recipient.

E4.2.3.5. Includes a provision recognizing that the U.S. Government has the
right to seek judicial enforcement of Section 504 and this Directive.

E4.3. SELF-EVALUATION AND CONSULTATION WITH INTERESTED PERSONS
AND ORGANIZATIONS

E4.3.1. The DoD Components shall require recipients to conduct, within 6 months
of the effective date of this Directive or of first recetving Federal financial assistance
disbursed by the Department of Defense, a self-evaluation with the assistance of
interested persons, including handicapped persons or organizations that represent them.
When appropriate, the DoD Components also shall require recipients to consult at Jeast
annually with such persons. The "Department of Health, Education and Welfare Section
504 Technical Assistance Reserve Directory,” April 1980, shall be consulted to identify
likely sources for consultation. In conducting its self-evaluation, each recipient shall:

E4.3.1.1. Evaluate the effects of its policies and practices with respect to its
compliance with this Directive and the applicable DoD Component's supplementary
gindelines.
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E4.3.1.2. Modify any policies that do not meet such requirements.

E4.3.1.3. Take appropriate remedial steps to eliminate the discriminatory
effects of any such policies or practices.

E4.3.2. For at least 3 years following the completion of a self-evaluation required
under paragraph E4.3.1., above, a recipient shall maintain on file, make available for

public inspection, and provide to the ASD(MRA&L), or designee, upon request:

E4.3.2.1. A list of the interested persons (last names, first names, and middle
initials) consulted.

E4.3.2.2. A description of areas examined and problems identified, if any, with
respect to those areas.

E4.3.2.3. A description of any modification made and remedial steps taken.

E4.4. DISSEMINATION OF INFORMATION

E4.4.1. Within 90 days of the effective date of this Directive or of first receiving
assistance from the Department of Defense and on a continuing basis thereafter, each
recipient shall notify beneficiaries and employees of their rights under this Directive and
shall take appropriate steps to notify participants, beneficiaries, applicants for
employment and employees, including those with impaired vision or hearing, and unions
or professional organizations involved in collective bargaining or professional
agreements with the recipient that the recipient does not discriminate on the basis of
handicap in violation of this Directive. The notification shall state, when appropriate,
that the recipient does not discriminate in admitting or providing access to or treating or
employing persons in its programs and activities. Such notification may be accomplished
by posting notices, publishing announcements in newspapers and magazines, placing
notices in its publications, or distributing memoranda or other written communications.

E4.4.2. If a recipient publishes or uses and makes available to participants,
beneficiaries, applicants for employment, or employees recruitment materials or
publications containing general information about the recipient's programs and activities,
it shall include in those materials or publications a statement of the policy described in
paragraph E4.4.1., above. This may be accomplished by including appropriate inserts in
existing materials and publications or by revising and reprinting the materials and
publications.

E4.4.3. Understandable materials developed in accordance with this section shall be -

provided to ensure that all beneficiaries and employees of the recipient understand the
information. In addition, recipients shall disseminate appropriate and comprehensive
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information about formal and informal complaint and appeal procedures, including
directions on how and where to file complaints and to appeal DoD Component decisions.

E4.5. INTIMIDATION AND INTERFERENCE

“Recipients and the Do Components shall take reasonable steps to ensure that no person
intimidates, threatens, coerces, or discriminates against any individual for the purpose of
retaliating against, interfering with, or discouraging the filing of a complaint, farnishing
of information, or assisting or participating in an investigation, compliance review,
hearing, or other activity related to the administration of this Directive.

E4.6. STAFF RESPONSIBILITIES

All DoD Component determinations of recipient compliance with this Directive shall be
subject to reviews by the ASD(MRA&L), or designee. When responsibility for
approving applications for Federal financial assistance disbursed by a DoD Component is
assigned to regional or area offices of the DoD Component, personnel in such offices

shall be designated to perform the functions described in sections E4.8. and E4.14.
through E4.22., below.

E4.7. ACCESS TO RECORDS AND FACILITIES

Each recipient shall permit access to its premises by DoD officials during normal
business hours when such access is necessary for conducting onsite compliance reviews
or complaint investigations, and shall allow such officials to photograph facilities and to
inspect and copy any books, records, accounts, and other matenial relevant to determining
the recipient's compliance with this Directive. Information so obtained shall be used only
in connection with the administration of this Directive. 1f the recipient does not have the
information requested, it shall submit to the Do Component a written report that
contains a certification that the information is not available and describes the good-faith
efforts made to obtain the information.

E4.8. COMPLIANCE REVIEW

The DoD Components shall determine the compliance of each recipient with this
Directive as follows:

FA4.8.1. General. Whenever possible, the DoD Components shall perform
compliance reviews in conjunction with their review and audit efforts implementing Title
VI of the Civil Rights Act of 1964. '
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E4.8.2. Desk Audit Application Review. Before approving an application for
Federal financial assistance, the DoD Component concerned shall make a written
determination as to whether the recipient is in compliance with this Directive, based on a
review of the assurance of compliance executed by a recipient pursuant to section E4.2.,
above, and other data submitted by the recipient. When a determination cannot be made
from the assurance and other data submitted by the recipient, the DoD Component
concerned shall require the recipient to submit additional information and shall take other
steps as necessary to determine the recipient's compliance with this Directive. If this
additional information demonstrates that the recipient is in compliance with this
Directive, the DoD Component shall notify the recipient promptly that it is in
compliance.

E4.8.3. Pre-approval Onsite Review

E4.8.3.1. When a desk audit application review conducted pursuant to
paragraph E4.8.2,, above, indicates that the recipient might not be in compliance with this
Directive, the DoD Component concerned may conduct a pre-approval onsite review at
the recipient's facilities before approving the disbursement of Federal financial assistance
to the recipient. The DoD Component shall conduct such a review:

E4.8.3.1.1. When appropriate, if a desk audit application review reveals
that the recipient's compliance posture is questionable because of a history of
discrimination complaints, current discrimination complaints, a noncompliance
determination by another Government Agency or DoD Component, or other indications
of possible non-compliance; or

E4.8.3.1.2. If Federal financial assistance is requested for construction,
except under extraordinary circumstances, to determine whether the location and design

of the project would provide service on a nondiscriminatory basis, in conformity with
section E3.3. of enclosure 3.

E4.8.3.2. Pre-approval onsite reviews shall be conducted under DoD
Component supplementary guidelines and in accordance with the provisions of paragraph
E4.8.4., below, concerning post-approval reviews.

E4.8.4. Post-approval Reviews. The DoD Components shall:
E4.8.4.1. Establish and maintain effective programs of post-approval reviews.
E4.8.4.2. Conduct such reviews of each recipient, the frequency and the nature
of which shall be prescribed in the DoD Component supplementary guidelines

implementing this Directive.

E4.8.4.3. Require recipients periodically to submit compliance reports to them.
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E4.8.4.4. Record the results of the reviews, including findings of fact and
reconunendations.

E4.8.5. A DoD Component shall complete a review within 180 calendar days of

initiating it unless an extension of time is granted by the ASDIMRA&L), or designee, for-
good cause shown, and shall either:

E4.8.5.1. Find the recipient to be in compliance and notify the recipient of that
finding; or

E4.8.5.2. Notify the recipient and the ASD{(MRA&L), or designee, of a finding
of probable noncompliance, pursuant to section E4.15., below.

E4.9. FILING OF COMPLAINTS AGAINST RECIPIENTS

E4.9.1. The DoD Components shall establish and publish in their supplementary
guidelines procedures for the prompt processmg and disposition of complaints against
recipients, consistent with this section.

E4.9.2. A DoD Component shall consider all complaints that:

FE4.9.2.1. Are filed with it within 180 days of the alleged discrimination or
within a longer period of time if an extension 1s granted for good cause by the DoD
Component with the approval of the ASD(MRA&L), or designee.

E4.9.2.2. Include the name, address, and telephone number, if any, of the
complainant; the name and address of the recipient committing the alleged
discrimination; a description of the acts or omissions considered to be discriminatory; and
other pertinent information.

E4.0.2.3. Are signed by the complainant or the complainant's authorized

representative (legal counsel or a person with power of attorney granied by the
complainant).

E4.9.3. The DoD Components shall transmit a copy of each complaint filed with
them to the ASD(MRA&L), or designee, within 10-calendar days after its receipt.

E4.9.4. If the information in a complaint is incomplete, the DoD Component shall
request the complainant to provide the additional information required. 1f the DoD
Component does not receive this requested mmformation within 30-calendar days of the
date of the request, the case may be closed and the complainant so notified in writing.

E4.9.5. If a complaint concerning a program or activity is filed with a DoD
Component that does not have jurisdiction over it, the DoD Component shall refer the
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complaint to the ASD(MRA&L), or designee, and advise the complainant in writing of
such referral. The ASD(MRA&L), or designee, then shall refer the complaint to the
appropriate DoD Component and so notify the complainant in writing. .

E4.10. INVESTIGATION BY THE DoD COMPONENTS

E4.10.1. The DoD Components shall investigate complaints that involve recipients
and that meet the standards described in section E4.9., above, unless good cause for not
mvestigating is stated in a written notification of the disposition of the complaint
provided to the complainant.

E4.10.2. If an investigation of a complaint is conducted, the DoD Component
concerned shall maintain a case record that contains:

E4.10.2.1. The pame (last narne, first, and middle initial), address (street
address, city, State, and zip code), and telephone number of each person interviewed.

E4.10.2.2. Copies, transcripts, or summaries of pertinent documents,

E4.10.2.3. A reference to at least one program or activity conducted by the
recipient and receiving Federal financial assistance disbursed by a DoD Component, and
a description of the amount and nature of the assistance.

E4.10.2.4. A narrative report of the results of the investigation that contains

references to relevant exhibits and other evidence that relates to the alleged violations.

E4.11. INVESTIGATIONS BY RECIPIENTS

E4.11.1. A DoD Component may require or permit recipients to investigate
complaints alleging violation of this Directive. In such cases, the DoD Component shall:

E4.11.1.1. Ensure that the recipient investigates the complaints in accordance
with the standards, procedures, and requirements prescribed in section E4.10., above.

E4.11.1.2. Require the recipient to submit a written report of each complaint
and investigation to the DoD Component.

E4.11.1.3. Retain a review responmblhty over the mvestigation and disposition
of each complaint.

E4.11.1.4. Ensure that each complaint investigation is completed within 180-

calendar days of the receipt of the complaint by the proper DoD Component, unless an
extension of time is granted for good cause by the ASD(MRA&L), or des:gnee
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E4.11.1.5. Require the recipient to maintain a log of all complaints filed
against it, as described in paragraph 7.1. of this Directive.

E4.11.2. DoD Components that require or permit complaint investigations to be
conducted by recipients shall review recipient complaint mvesugatlons pursuant {o this
section and section E4.12., below.

E4.12. RESULTS OF INVESTIGATIONS

E4.12.1. Within 180 days of the receipt of a complaint, the DoD Component,
recipient, or the ASD(MRA&L), or designee, shall give written notification:

E4.12.1.1. Of the disposition of the complaint to the complainant and, as the
case may be, to the recipient or the DoD Component.

E4.12.1.2. To the complainant that within 30-calendar days of receipt of the
written nofification, the complainant may request that the ASD{MRA&L), or designee,
review the findings in the notification pursuant to section E4.13., below.

E4.12.2. If the complaint investigation results in a determination by the DoD
Component that a recipient is not complying with this Directive, the DoD Component
shall proceed as prescribed in sections E4.14. through E4.22., below. If the DoD
Component determines that the recipient is in compliance, the DoD Component shall
submit the complete case file to the ASD(MRAG&L), or designee, within 15-calendar days
after the notification of the disposition of the investigation to the complainant.

E4.13. REVIEWING COMPLETED INVESTIGATIONS

E4.13.1. The ASD(MRA&L), or designee, may review all completed investigations.
E4.13.2. The ASD(MRA&L), or designee, shall review the results of any

investigation of a complaint if the complainant requests such a review pursuant to
subparagraph E4.12.1.2., above.

E4.13.3. After reviewing the results of an investigation, the ASD(MRA&L), or
designee, may:

_ E4.13.3.1. Find that no further investigation is necessary and approve the
results of the investigation;

E4.13.3.2. Request further investigation by the DoD Component; or

E4.13.3.3. Require the DoD Component to take appropriate corrective action.
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E4.14. EFFECTING COMPLIANCE

E4.14.1. When a compliance review or complaint investigation indicates that a
recipient has violated this Directive, the applicable DoD Component's supplementary
guidelines, or the assurances executed pursuant to section E4.2_, above, the responsible
. DoD Component or the ASD(MRA&L), or designee, shall attempt to effect compliance
in accordance with sections E4.15. and E4.16., below. The mability of a DoD
Component to comply with any time frame prescribed by this Directive does not relieve a
recipient of the responsibility for compliance with this Directive.

E4.14.2. The DoD Component may require, when necessary to overcome the effects
of discrimination in violation of this Directive, a recipient to take remedial action:

E4.14.2.1. With respect to handicapped persons who are no longer participants
in the recipient's program or activity, but who were participants in the program or activity
when such discrimination occurred.

E4.14.2.2. With respect to handicapped persons who would have been
participants in the recipient's program or activity had the discrimination not occurred.

E4.14.2.3. With respect to handicapped persons presently in the recipient's

program or activity, but not receiving full benefits or equal and integrated treatment
within the program or activity.

E4.15. WRITTEN NOTICE

After evaluating the investigative report, the DoD Component shall issue to the recipient
and, pursuant to paragraph E4.14.2., above, to the ASD{(MRA&L), or designee, a written
notice that:

E4.15.1. Describes the apparent violation and the corrective actions necessary to
achieve compliance. '

E4.15.2. Extends an offer to meet informally with the recipient.
E4.15.3. Informs the recipient that failure to respond to the notice within 15-

calendar days of its receipt shall result in the initiation of enforcement procedures
described in sections E4.18. through E4.22., below.
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E4.16. ATTEMPTING TO ACHIEVE VOLUNTARY COMPLIANCE BY
RECIPIENTS

- E4.16.1. If a DoD Component issues a notice pursuant to section E4.15., above, the
DoD Component shall attempt to meet with the recipient and shall attempt to persuade it
to take the steps necessary to achieve compliance with this Directive.

E4.16.2. If arecipient agrees to take remedial steps to achieve compliance, the DoD
Component shall require that the agreement be in writing and:

E4.16.2.1. Be signed by the Head of the DoD Component céncemed, or
designee, and by the principal official of the recipient.

E4.16.2.2. Specify the action necessary to achieve compliance.
'E4.16.2.3. Be made available to the public upon request.

E4.16.2.4. Be subject to the approval of the ASD(MRA&L), or designee.

E4.16.3. If satisfactory adjustment or a written agreement has not been
achieved within 60-calendar days of the recipient's receipt of the notice issued pursuant to

section E4.15., above, the DoD Component shall notify the ASD(MRA&L), or designee,
and state the reasons therefore.

E4.16.4. The DoD Component shall initiate the enforcement actions prescribed
in sections E4.18. through E4.22_, below, if:

E4.16.4.1. The recipient does not respond to a notice pursuant to section
E4.15., above, within 15-calendar days of its receipt and satisfactory adjustments are not
made within 45-calendar days of the date of the recipient's response; or

E4.16.4.2. The DoD Component or the ASD(MRA&L) determines at any
time within 90 days after the recipient receives a notice pursuant to section E4.15., above,
that, despite reasonable efforts, it is not likely that the recipient will comply promptly and
vohntarily. '

E4.16.5. H, pursuant to paragraph E4.16.4., above, the DoD Component
initiates enforcement action, it also shall continue its attempts to persuade the recipient to
comply voluntarily.
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E4.17. IMPOSING SANCTIONS

E4.17.1. Sanctions Available. If 2 DoD Component has taken action pursuant to
sections E4.15. and E4.16., above, the Dol> Component may, by order, subject to
paragraphs E4.17.2. and E4.17.3., below:

E4.17.1.1. Terminate, suspend, or refuse to grant or continue assistance to such
recipient.

E4.17.1.2. Refer the case to the Department of Justice for the initiation of
~ enforcement proceedings at a Federal, State, or local level.

E4.17.1.3. Pursue any remedies under State or local law.

E4.17.1.4. Impose other sanctions upon consultation with the ASD(MRA&L),
or designee.

E4.17.2. Terminating, Suspending, or Refusing to Grant or Continue Assistance. A

DoD Component may not terminate or refuse to grant or continue Federal financial
assistance unless:

E4.17.2.1. Such action has been approved by the Secretary of Defense.

E4.17.2.2. The DoD Component has given the recipient an opportunity for a
hearing pursuant to the procedures set out in section E4.18., below, and a finding of non-
compliance has resulted.

E4.17.2.3. Thirty-calendar days have elapsed since the Secretary of Defense
has filed a written report describing the violation and action to be taken with the
committees of the House of Representatives and Senate that have junisdiction over the

program or activity in which the violation of this Directive exists.

EA4.17.2.4. Such action is limited to affect only the particular activity or
program, or portion thereof, of the recipient where the violation exists.

E4.17.3. Other Sanctions. A DoD Component may not impose the sanctions set out
in subparagraphs E4.17.1.3. and E4.17.1 4., above, unless:

E4.17.3.1. The DoD Component has given the recipient an opportunity for a
hearing pursuant to section E4.18., below, and a finding of noncompliance has resulted.

E4.17.3.2. The action has been approved by the Secretary of Defense.
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E4.17.3.3. Ten-calendar days have elapsed since the mailing of a notice
informing the recipient of its continuing failure to comply with this Directive, the action
necessary 10 achieve compliance, and the sanction to be imposed.

E4.17.3.4. During those 10-calendar days the DoD Component has made
additional efforts to persuade the recipient to comply.

E4.18. HEARINGS FOR RECIPIENTS

E4.18.1. General. When, pursuant to subparagraph E4.17.2.2_, above, an
opportunity for a hearing is given to a recipient, the DoD Component involved shall
follow the procedures prescribed in paragraphs E4.18:2. through E4.18.6., below.

E4.18.2. Notice. The DoD Component concemed shall notify the recipient of the
opportunity for a hearing by registered or certified mail, return receipt requested, when
the recipient denies a tentative finding of noncompliance with this Directive. '

E4.18.2.1. The DoD Component shall ensure that the notice:
E4.18.2.1.1. Describes the proposed sanctions to be imposed.

E4.18.2.1.2. Cites the section of this Directive under which the proposed.
action is to be taken.

E4.18.2.1.3. States the name and office of the DoD Component official

who 1s responsible for conducting the hearing (hereafter referred to as the "responsible
DoD official™).

E4.18.2.1.4. Outlines the issues to be decided at the hearing.

E4.18.2.1.5. Advises the recipient either of a date, not less than 20-
calendar days after the date that the notice is received, by which the recipient may request
that the matter be scheduled for a hearing, or of a reasonable time and place of a hearing
that is subject to change for good cause shown.

E4.18.2.2. When a time and place for a hearing are set, the DoD Component

shall give the recipient and the complainant, if any, reasonable notice of such time and
place. '

E4.18.3. Waiver of a Hearing. A recipient may waive a hearing and submit to the
responsible DoD official, in writing, information or arguments on or before the date
stated pursnant to subparagraph E4.18.2.1.5., above.
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E4.18.3.1. A recipient waives its right to a hearing if it fails to request a
hearing on or before a date stated pursuant to subparagraph E4.18.2.1.5., above, or fails
to appear al a hearing that has been scheduled pursuant to that subparagraph.

E4.18.3.2. If a recipient waives its right to a hearing under this section, the
responsible DoD official shall decide the issues and render a final decision that is based
on the information available and that conforms to the requirements of paragraph E4.19.4.,
below.

E4.18.4. Hearing Examiner. Hearings shall be conducted by the responsible DoD
official or by a hearing examiner designated by the official, provided that the hearing
examiner shall be a field grade officer or civilian employee above the grade of GS-12 (or
the equivalent) who is admitted to practice Jaw before a Federal court or the highest court -
of a State, territory, commonwealth, or the District of Columbia.

E4.18.5. Right to Counsel. In all proceedings under this section, the recipient and
the DoD Component may be represented by counsel. The representation of the recipient
will not be at U.S. Government expense.

E4.18.6. Procedures. Hearings authorized under this section shall be subject to the
following: :

E4.18.6.1. Hearings shall be open to the public.

E4.18.6.2. Formal rules of evidence will not apply. The DoD Component
concerned and the recipient shall be entitled to introduce all relevant evidence on the
issnes stated in the notice of hearing issued pursuant to paragraph F4.18.2., above, and
those designated by the responsible DoD official or the hearing examiner at the outset of
or during the hearing. The responsible DoD official or hearing examiner, however, may
exclude irrelevant, immaterial, or repetitious evidence.

) E4.18.6.3. All witnesses may be examined or cross-examined, as the case may
be, by each party. '

E4.18.6.4. All parties shall have the opportunity to examine all evidence
differed or admitted for the record.

E4.18.6.5. A transcript of the proceedings shall be maintained in either
electronic or typewritten form and made available to all parties.
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E4.19. DECISIONS

E4.19.1. Initial or Proposed Decisions by a Hearing Examiner. If a hearing is
conducted by a hearing examiner who is designated by the responsible DoD official
pursuant to paragraph E4.18.4., above, the hearing examiner shall either:

E4.19.1.1. Make an inttia} decision, if so authorized, that conforms to the
requirements of paragraph E4.19.4., below; or

E4.19.1.2. Certify the entire record and submit to the responsible DoD official
recommended findings and a proposed decision.

E4.19.2. Review of Initial Decisions. Initial decisions made by a hearing examiner
pursuant to subparagraph E4.19.1.1,, above, shall be reviewed as follows:

E4.19.2.1. A recipient may file exceptions to an initial decision within 30-
calendar days of receiving notice of such initial decision. Reasons shall be stated for
each exception.

‘ F4.19.2.2. If the recipient does not file exceptions pursuant to subparagraph
E4.19.2.1., above, the responsible DoD official may nhotify the recipient within 45-
calendar days of the initial decision that the responsible DoD official will review the
decision.

E4.19.23. If exceptions are filed pursuant to subparagraph E4.19.2.1., above,
or a notice of review 1s issued pursuant to subparagraph E4.19.2.2., above, the
responsible DoD official shall review the initial decision and, after giving the recipient
reasonable opportunity to file a brief or other written statement of its contentions, issue a
final decision that addresses each finding and conclusion in the initial decision and each
exception, if any.

£4.19.2.4. If the exceptions described in subparagraph £4.19.2.1., above, are
not filed and the responsible DoD) official does not issue the notice of review described in
subparagraph E4.19.2.2, above, the initial decision of the hearing examiner shall
constitute the final decision of the responsible DoD official.

E4.19.3. Decisions by the Responsible DoD Official Who Conducts a Hearing or
Receives a Certified Record. If a hearing examiner who is designated by the responsible
DoD official certifies the entire record and submits recommended findings and a
proposed decision to the responsible DoD official pursuant to subparagraph £4.19.1.2,,
above, or if the responsible DoD official conducts the bearing, after giving the recipient a
reasonable opportunity to file a brief or other written statement of its contentions, the

responsible DoD official shall render a final decision that conforms to paragraph
E4.19.4., below.
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E4.19.4. Contents of Decisions. Each decision of a hearing examiner or responsible
DoD official shall state all findings and conclusions and identify each violation of this
Directive. The final decision may contain an order pursnant to section E4.17., above,
providing for the suspension or termination of or refusal to grant or continue all or some
of the Federal financial assistance under the program or activity involved and contain
terms, conditions, and other provisions that are consistent with and intended to achieve
compliance with this Directive.

E4.19.5. Notice of Decisions and Certifications. The responsible DoD official shall
provide a copy of any certified record of a hearing and any initial or final decision to the
recipient and the complainant, if any.

E4.19.6. Review by the Secretary of Defense. The responsible DoD official shail
transmit promptly any final decision that orders a suspension, termination, or denial of
Federal financial assistance through the ASD(MRA&L) to the Secretary of Defense. The
Secretary may:

E4.19.6.1. Approve the decision;
E4.19.6.2. Vacate the decision; or

E4.19.6.3. Remit or mitigate any sanction imposed.

E4.20. RESTORING ELIGIBILITY FOR FINANCIAL ASSISTANCE

E4.20.1. A reciptent that is affected adversely by a final decision issued under
section E4.19., above, may at any time request the responsible DoD official to restore
fully its eligibility to receive Federal financial assistance.

E4.20.2. If the responsible DoD official determines that the information supplied by
the recipient demonstrates that it has satisfied the terms and conditions of the order
entered pursuant to section E4.19., above, and that is complying with and has provided
reasonable assurance that it will continue to comply with this Directive, the responsible
DoD official shall restore such eligibility immediately.

E4.20.3. If the responsible DoD official denies a request for restoration of .
eligibility, the recipient may submit a written request for a hearing that states why 1t
believes the responsible DoD official erred in denying the request. Following such a
written request, the recipient shall be given an expeditious hearing under rules of
procedure issued by the responsible DoD official to determine whether the requirements
described in paragraph E4.20.2., above, have been met. While any such proceedings are
pending, the sanctions imposed by the order issued under section E4.19., above, shall
remain in effect. .
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- E421. INTERAGENCY COOPERATION AND DELEGATION

E4.21.1. When several recipients are receiving assistance for the same or siomlar
purposes from a DoD Component and another Federal Agency, the DoD Component

shall notify the ASD(MRA&L), or designee. Such notification shall be in writing and
shall contain:

E421.1.1. A description of the programs and activities mvolved.

E4.21.1.2. A statement of the amount of money expended on the programs and
activities in the previous and current fiscal year by the DoD Component and the Agency.

E4.21.1.3. A list of the known primary recipients.

E4.21.2. The ASD(MRA&L), or designee, shall attempt to negotiate with the
Federal Agency a written delegation agreement that designates the Agency or the DoD
Component as the primary Agency for purposes of ensuring compliance with Section 504
of P.L. 93-112, as amended, and this Directive, depending upon which of them
administers a larger financial assistance program with the common recipients and other
relevant factors. H necessary, the agreement shall establish procedures to ensure the
enforcement of Section 504 of P.L. 93-112, as amended, and this Directive. The
ASD(MRA&L), or designee, shall provide written notification to reczpwnts of an
agreement reached under this paragraph.

E4.21.3. When several recipients are receiving assistance for the same or similar
purposes from two or more DoD Components, the DoD> Components may negotiate a
proposed written delegation agreement that:

E4.21.3.1. Assigns responsibility for ensuring that the recipient complies with
this Directive to one of the DoD Components.

E4.21.3.2. Provides for the notification to recipients and the responsible

- program officials of the DoD> Components involved of the assignment of enforcement
responsibility.

E4.21.4. No delegation agreement reached in accordance with paragraph E4.21.3,,
above, shall be effective until it is approved by the ASD(MRA&L), or designee.

E4.21.5. When possible, existing delegation agreements relating to Title VI of the
Civil Rights Act of 1964 shall be amended to provide for the enforcement of this
Directive.

E4.21.6. Any DoD Component conducting a compliance review or investigating a
complaint of an alleged violation by a recipient shall notify any other affected Agency or
DoD Component through the ASD(MRA&LY), or designee, upon discovery that the
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Agency or DoD Component has jurisdiction over the program or activity in question and
shall subsequently inform it of the finding made. Such reviews or investigations may be
conducted on a joint basis.

E4.21.7. When a comphiance review or complaint investigation under this Directive
reveals a possible violation of Executive Order 11246, Titles VI or VII of the Civil Rights
Act of 1964, or any other Federal law, the DoD Component shall notify the appropriate
Agency, through the ASD(MRA&L), or designee.

E4.22. COORDINATION WITH SECTIONS 502 AND 503

E4.22.1. DoD Components shall use DoDD 4270.1-M and Department of the Army,
Office of the Chief of Engineers, Manual EM 1110-1-103, in developing requirements for
the accessibility of facilities. If DoI> Components encounter issues with respect to
Section 502 of the Rehabilitation Act of 1973, as amended, that are not covered by these
publications, the ASD(MRA&L), or designee, may be consulted. If necessary, the
ASD(MRA&L), or designee, shall consult with the Architectural and Transportation
Barniers Compliance Board in resolving such problems.

E4.22.2. The DoD Components may advise recipients to consult directly with the
Architectural and Transportation Barriers Compliance Board in developing accessibility
criteria. :

E4.22.3. The DoD Components shall coordinate enforcement actions relating to the
accessibility of facilities with the Architectural and Transportation Barriers Compliance
Board and shall notify the ASD(MRA&L), or designee, of such coordination.

E4.22.4. ¥ arecipient 18 also a Federal contractor subject to Section 503 of the
Rehabilitation Act of 1973, as amended, and the regulations thereunder (41 CFR 60-741)
and if a DoD Component has reason to believe that the recipient is in violation thereof,
the DoD> Component shall coordinate enforcement actions with the Department of Labor,
Office of Federal Contract Compliance Programs. The DoD Component shall notify the
ASD(MRA&LY), or designee, of such coordination,
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E5. ENCLOSURE 5

ENSURING COMPLIANCE WITH THIS DIRECTIVE IN PROGRAMS AND
ACTIVITIES CONDUCTED BY THE DEPARTMENT OF DEFENSE

E5.1. SUPPLEMENTARY GUIDELINES

, E5.1,1. Whenever necessary, the ASD(MRA&L), or designee, shall publish
supplementary guidelines for programs and activities that are conducted by the DoD
Components and that are subject to this Directive. Prior to their issuance, the
ASD(MRA&L), or designee, shall submit supplementafy guidelines prepared pursuant to
this paragraph to the Coordination and Review Section, Civil Rights Division,
Department of Justice, for review.

E5.1.2. The Heads of the DoD Components, or designees, shall be responsible for
keeping the supplementary guidelines described in this section current and accurate.
When a DoD Component head determines that a program or activity should be added to

or deleted from the guidelines, that official shall notify the ASD(MRA&L), or designee,
in writing.

E5.2. STAFF RESPONSIBILITIES

The ASD(MRA&L), or designee, shall determine Dol Component compliance with this
Directive as it pertains to programs and activities that are conducted by the DoD
Components and are subject to this Directive.

E5.3. FILING OF COMPLAINTS -

E5.3.1. Complaints of discrimination in a program or activity conducted by a DoD
Component may be filed directly with the ASD(MRA&L), or designee.

E5.3.2. The DoD Components shall develop procedures, such as posters or other
devices, to notify participants in the programs and activities listed in paragraph E1.1.3. of
enclosure 1 of their right to be free of discrimination because of handicap in those
programs and activities and of their right to file complaints of discrimination with the
ASD(MRA&L), or designee.
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E5.4. INVESTIGATIONS OF COMPLAINTS

E5.4.1. The ASD(MRA&L), or designee, shall investigate complaints of
discrimination in programs and activities that are conducted by the DoD Components and
are subject to this Directive.

E5.4.2. A case record of each investigation shall be compiled in accordance with
paragraph E4.10.2. of enclosure 4.

E5.5. RESULTS OF INVESTIGATIONS

If the complaint investigation results in a determination by the ASD{(MRA&L), or
designee, that a DoD Component's program or activity is not complying with enclosure 4
of this Directive, the ASD(MRA&LY), or designee, shall proceed as prescribed in sections
E4.14. through E4.22. of enclosure 4. Hearings prescribed under section E4.18. of
enclosure 4 of this Directive, however, need not be conducted. If the ASD(MRA&L), or
designee, determines that the DoD Component is in compliance, the ASD(MRA&L), or
designee, shall notify the complainant within 15-calendar days of such determination.

E5.6. WRITTEN NOTICE

If an investigative report concludes that there has been a violation of this Directive in a
program or activity conducted by a DoD Component and the ASD(MRA&L), or
designee, accepts that conclusion, that official shall issue to the Head of the DoD
Component a written notice describing the apparent violation, the corrective actions
necessary to achieve compliance, and a suspense date for completion of the corrective
actions.

E5.7. EFFECTING COMPLIANCE

When necessary to overcome the effects of discrimination in violation of this Directive,
the ASD(MRA&L), or designee, may require a DoD Component to take remedial action
~ similar to that in paragraph E4.14.2. of enclosure 4.

E5.8. EMPLOYMENT

DoD Components that conduct Federal programs or activities covered by this Directive
that involve employment of civilian persons to conduct such a program or activity must
comply with Section 501 of the Rehabilitation Act of 1973, as amended, and the
implementing rules and regulations of the EEQC.
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SUBJECT: Nondiscrimination in Federally Assisted Programs

Reference: (a) Public Law 88-352, "The Civil Rights Act of 1964," 78 Stat. 241, July 2,
1964

}. PURPOSE

The purpose of this Directive is to effectuate the provisions of Title VI of the Civil Rights
Act of 1964 (hereafter referred to as the "Act™) to the end that no person in the United
States shall, on the ground of race, color, or nafional origin, be excluded from
participation in, be denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving Federal financial assistance from any component
of the Department of Defense.

2. DEFINITIONS

2.1. Component means the Office of the Secretary of a Military Department or a
Defense Agency. '

2.2. Responsible Department official means the Secretary of Defense or other
official of the Department of Defense or component thereof who by law or by delegation
has the principal responsibility within the Department or component, for the
administration of the law extending such assistance.

2.3. The term United States means the States of the United States, the District of
Columbia, Puerto Rico, the Virgin Islands, American Samoa, Guam, Wake Island, the
Canal Zone, and the territories and possessions of the United States, and the term "State"”
means any one of the foregoing. '
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2.4. The term Federal financial assistance includes:
2.4.1. Grants and loans of Federal funds;
2.4.2. The grant or donation of Federal property and interests in property;
2.43. The detail of Federal personnel;

2.4.4. The sale and lease of, and the permission to use (on other than a casual
or transient basis), Federal property or any interest in such property without consideration
or at a nominal consideration, or at a consideration, or at a consideration which is reduced
for the purpose of assisting the recipient, or in recognition of the public interest to be
served by such sale or lease to the recipient; and

2.4.5. Any Federal agreement, arrangerment, or other contract which has as one
of its purposes the provision of assistance.

2.5. The term program includes any program, project, or activity for the provision
of services, financial aid, or other benefits to individuals, or for the provision of facilities
for furnishing services, financial aid or other benefits to individuals. The services,
financial aid, or other benefits provided under a program receiving Federal financial
assistance shall be deemed to include any services, financial aid, or other benefits
provided with the aid of Federal financial assistance or with the aid of any non-Federal
funds, property, or other resources required to be expended or made available for the
program to meet matching requirements or other conditions that must be met in order to
receive the Federal financial assistance and to include any services, financial aid, or other
benefits provided in or through a facility provided with the aid of Federal financial
assistance or such non-Federal resources.

2.6. The term facility includes all or any portion of structures, equipment, or other
real or personal property or interests therein, and the provision of facilities includes the
construction, expansion, renovation, remodeling, alteration or acquisition of facilities.

2.7. The term recipient means any State, political subdivision of any State, or
instrumentality of any State or political subdivision, any public or private agency,
institution, or organization, or other entity, or any individual, in any State, to whom
Federal financial assistance is extended, directly or through another recipient, for any
program, including any successor, assign, or transferee thereof, but such term does not
mnclude any ultimate beneficiary under any such program.

2.8. The term primary recipient means any recipient who is authorized or required
to extend Federal financial assistance to another recipient for the purpose of carrying out
a program. ‘
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2.9. The term applicant means one who submits an application, request, or plan
required to be approved by a responsible Department official, or by a primary recipient,
as a condition to eligibility for Federal financial assistance, and 1he term "application”
means such an application, request or plan.

3. APPLICABILITY

This Directive applies 1o any program for which Federal financial assistance is authorized
under a law administered by any component of the Department of Defense, including the
Federally assisted programs and activities listed in enclosure 1 of this Directive. This
Directive applies to money paid, property wransferred, or other Federal financial
assistance extended under any such program «ffer Jonuarv 7. 1965 pursuanr (0 an
application approved prior 1o such date. This Directive does not apply to:

3.1, dAny Federal financial assistance by way of insurance guaranty contracts;

3.2. Money paid, property transferred, or other assistance extended under any such
program, before Janwary 7. 1963;

3.3, Anv assistonce to any individual who is the nltimate beneficiary under any such
program; or '

3.4. Any employment practice, under any such program, of any employer,
employment agency, or labor organization, except as noted in subparagraph 4.2.5.,
below. The fact that a program or activity is not listed in enclosure 1 shall not mean, if
Title V1 of the Act is otherwise applicable, that such program is not covered. Other
programs under statutes now in force or hereinafier enacted may be added to this list by
notice published in the Federal Register.

4. POLICY

4.1. General. No person in the United States shall, on the ground of race, color, or
national origin be excluded from participation in, be denied the benefits of, or be
otherwise subjected to discrimination-under any program to which this Directive applies.

4.2, Specific Discriminatory Actions Prohibited

4.2.1. A recipient under any program to which this Directive applies may not,
directly or through contractual or other arrangements, on the ground of race, color, or
national ongin:

4.2.1.1. Deny an mdividual any service, financial aid, or other benefit
provided under the program;
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4.2.1.2. Provide any service, financial aid, or other benefit fo an
individual which is different, or is provided in a different manner, from that provided to
others under the program;

4.2.1.3. In determining the site or location of facilities, make selections
with the purpose of excluding individuals from, denying them the benefits of, or
subjecting them to discrimination under any program to which this Directive applies, on
the grounds of race, color, or national origin; or with the purpose or effect of defeating or
substantially impatring the accomplishment of the objectives of the Act or this Directive;

4.2.1.4. Subject an individual to segregation or separate treatment in any
matter related to his receipt of any service, financial aid, or other benefit under the
program;

4.2.1.5. Restrict an individual in any way in the enjoyment of any
advantage or privilege enjoyed by others receiving any service, financial aid, or other
benefit under the program;

4.2.1.6. Treat an individual differently from others in determining
whether he satisfies any admission, enrollment, quota, eligibility, membership or other
requirement or condition that individuals must meet in order to be provided any service,
financial aid, or other benefit provided under the program; '

4.2.1.77. Deny an individual an opportaity 1o purticipate in the program
through the provision of services or otherwise or afford him an opportunity to do so
which is different from that afforded others under the program.

4.2.1.8. Deny a person the opportnity 16 participae as a member of ¢
planning or advisory body that is an integral part of the progran,

‘ 4.2.2. A recipient, in determining the types of services, financial aid, or other
benefits, or facilities that will be provided under any such program, or the class of
individuals to whom, or the situations in which, such services, financial aid, other
benefits, or facilities will be provided under any such program, or the class of individuals
to be afforded an opportunity to participate in any such program, may not, directly or
through contractual or other arrangements, utilize criteria or methods of administration
that have the effect of subjecting individuals to discrimination because of their race,
color, or national origin, or have the effect of defeating or substantially impairing
accomplishment of the objectives of the program with respect to individuals of a
particular race, color, or national origin.

4.2.3. As used in this section the services, financial aid, or other benefits
-provided under a program receiving Federal financial assistance shall be deemed to
include any service, financial aid, or other benefit provided in or through a facility
provided with the aid of Federal financial assistance.
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424,

. 4.2.4.1. [n administering a program regarding that the recipieut has
previously discriminated against persons on the ground of race, volor, or nutional origin,
ihe recipiont must fake affirmative action to avercome the offects of prior Jdiscrimination.

4.2.4.2. Even in the absence of suci prioy diserimination, v recipient in
administering a program may take affirmarive action i overcome the effects of
conditions that resulted in limiting participarion by persons of « particular race. eofor, or
national origin.

4.2.5. ihere a primary objective of the Federal financial assistance is not to
provide employment, but nevertheless discrimination on the grounds of race, color or
national origin in the employment practices of the recipient or other persons subject to
this Directive tends, on the grounds of race, color or national origin of the intended
beneficiaries, to exclude intended beneficiaries from participation in, to deny them the
benefits of, or to subject them to discrimination under any program to which this
Directive applies, the recipient or other persons subject to this Directive are prohibited
from (directly or through contractual or other arrangements) subjecting an individual to
discrimination on the grounds of race, color, or national origin in its employment
practices under such program (including recruitment or recruitment advertising;
employment, layoff or termination; upgrading, demotion or transfer; rates of pay or other
forms of compensation; and use of facilities), to the extent necessary to ensure equality of
opportunity to, and nondiscriminatory treatment of the Heneficiaries. Any action taken by
« Dol Component pursuant to this provision with rexpect (o o Stute or local agency
subjvat o the Standards for a Merit Svsten of Personnel Admitnistrarion, 45 CFR70,
shalf be consivient with those standeards and shall be coordinated with the United Staies
Civil Service Commissian.

4.2.6. The enumeration of specific forms of prehibited discrimination, in this
paragraph does not limit the generality of the prohibition in paragraph 4.1. of this section.

5. RESPONSIBILITIES

5.1. The Assistant Secretary of Defense (Manpower and Reserve Affairs) shall be
responsible for insuring that the policies of this Directive are effectuated throughout the
Department of Defense. He may review from time to time as he deems necessary the
implementation of these policies by the components of the Department of the Defense.

5.2. The Secretary of each Military Department is responsible for implementing this
Directive with respect to programs and activities receiving financial assistance from his
Military Department; and the Assistant Secretary of Defense (Manpower and Reserve
Affairs) is responsible for similarly implementing this Directive with respect to all other
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components of the Department of Defense. Each may designate official(s) to fulfill this
responsibility in accordance with paragraph 2.2. of this Directive.

5.3. The Assistant Secretary of Defense (Manpower and Reserve Affairs) or, after
consultation with the Assistant Secretary of Defense (Manpower and Reserve Affairs),
the Secretary of each Military Department or other responsible Department official
designated by the Assistant Secretary of Defense (Manpower and Reserve Affairs) may
assign to officials of other Departments or Agencies of the Government, with the consent
of such Departments or Agencies, responsibilities in connection with the effectuation of
the purposes of Title VI of the Act and this Directive (other than responsibility for final
decision as provided in section 11.), including the achievement of effective coordination
and maximum uniformity within the Department and within the Executive Branch of the
Government in the application of Title VI and this Directive to sumilar programs and in
similar situations. Any action taken, determination made, or requirement imposed by an
official of another Department or Agency acting pursuant to an assignment of
responsibility under this paragraph shall have the same effect as though such action had
been taken by the responsible official of this Agency.

6. ASSURANCES REQUIRED

6.1. General

6.1.1. Every application for Federal financial assistance to carry out a program
to which this Directive applies, except a program to which paragraph 6.2. applies and
every application for Federal financial assistance to provide a facility shall as a condition
to its approval and the extension of any Federal financial assistance pursuant to the
application, contain or be accompanied by an assurance that the program will be
conducted or the facility operated in compliance with all requirements imposed by or
pursuant to this Directive.

6.1.2. In the case where the Federal financial assistance is to provide or is in
the form of personal property, or real property or interest therein or structures thereon, the
assurance shall obligate the recipient, or, in the case of a subsequent transfer, the
transferee, for the period during which the property or structures are used for a purpose
for which the Federal financial assistance is extended or for another purpose involving
the provision of similar services and benefits, or for as long as the recipient retains
ownership or possession of the property, whichever is longer. In all other cases the
assurance shall obligate the recipient for the period during which Federal financial
assistance s extended pursuant to the application. In any case 1 which Federal financial
assistance is extended without an application having been made, such extension shall be
subject to the same assurances as if an application had been made. The responsible
Department official shall specify the form of the foregoing assurances for each program,
and the extent to which like assurances will be required of subgrantees, contractors and
subcontractors, transferees, successors in interest, and other participants In the program.
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Any such assurance shall include provisions that give the United States a righf to seek its
judicial enforcement.

6.1.3. In the case of real property, structures or improvements thereon, or
interests therein, which was acquired through a program of Federal financial assistance,
or in the case where Federal financial assistance is provided in the form of a transfer of
real property or interest therein from the Federal Government, the instrument effecting or
recording the transfer, shall contain a covenant running with the land assuring
nondiscrimination for the period during which the real property is used for a purpose for
which the Federal financial assistance is extended or for another purpose involving the
provision of similar services or benefits, or for as long as the recipient retains ownership
or possession of the property, whichever is longer. Where no transfer of property is
involved, but property is improved under a program of Federal financial assistance, the
recipient shall agree to include such a covenant in any subsequent transfer of such
property. Where the property is obtained from the Federal Government, such covenant
may also include a condition coupled with a right to be reserved by the Department to
revert title to the property in the event of a breach of the covenant where, in the discretion
of the responsible Department official, such a condition and night of reverter is
appropriate to the program under which the real property is obtained and to the nature of
the grant and the grantee. In the event a transferee of real property proposes to mortgage
or otherwise encumber the real property as secunty for financing construction of new, or
mmprovement of existing facilities on such property for the purposes for which the
property was transferred, the responsible Department official may agree, upon request of
the transferee and if necessary to accomplish such financing, and upon such conditions as
he deems appropriate, to forbear the exercise of such right to revert title for so long as the
lien of such mortgage or other encumbrance remains effective. In programs receiving
Federal financial assistance in the form, or for the acquisition of real property or an
interest in real property, to the extent that rights to space on, over, or under any such
property are included as part of the program receiving such assistance, the
nondiscrimination requirements of this Directive shall extend to any facility located
wholly or in part in such space.

6.1.4. The assurance required in the case of a transfer of surplus personal
property shall be inserted in a written agreement by and between the Department of
Defense component concerned and the recipient.

6.2. Continuing State Programs. Every application by a State or a State agency to
carry out a program involving continuing Federal financial assistance to which this
Directive applies shall as a condition to its approval and the extension of any Federal
financial assistance pursuant to the application:

6.2.1. Contain or be accompanied by a statement that the program 1s (or, i the
case of a new program, will be) conducted in compliance with all requirements imposed
by or pursuant to this Directive; and
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6.2.2. Provide or be accompanied by provision for such methods of
administration for the program as are found by the responsible Department official to
give reasonable assurance that the applicant and all recipients of Federal financial
assistance under such program will comply with all requirements imposed by or pursuant
to this Directive. In cases of continuing State programs in which applications are not
made, the extension of Federal financial assistance shall be subject to the same conditions
under this paragraph as if applications had been made.

6.3. Assurances from Institutions

6.3.1. In the case of Federal financial assistance to an institution of higher
education, the assurance required by this section shall extend to admission practices and
to all other practices relating to the treatment of students.

6.3.2. The assurance required with respect to an institution of hi gher education,
or any other mstitution, insofar as the assurance relates to the mstitution’s practices with
respect to admission or other treatment of individuals as students of the institution or fo
the opportunity to participate in the provision of services or other benefits to such
individuals, shall be applicable to the entire institution unless the applicant establishes, to
the satisfaction of the responsible Department official, that the institution's practices in
designated parts or programs of the institation will in no way affect its practices in the
program of the institation for which Federal financial assistance is sought, or the
beneficiaries of or participants in such program. If in any such case the assistance sought
18 for the construction of a facility or part of a facility, the assurance shall in any event
extend to the entire facility and to facilities operated in connection therewith.

6.4. Elementary and Secondary Schools. The requirementbf paragraph 6.1., 6.2, or
6.3., above, with respect to any elementary or secondary school or school system shall be
deemed to be satisfied if such school or school system:

6.4.1. Is subject to a final order of a court of the United States for the
desegregation of such school or school system, and provides an assurance that it will
comply with such order, including any future modification of such order; or

6.4.2. Submits a plan for the desegregation of such school or school system
that the responsible official of the Department of Health, Education and Welfare
determines 1§ adequate to accomplish the purposes of the Act and this Directive, and
provides reasonable assurance that it will carry out such plan; in any case of continuing
Federal financial assistance the said Department officer may reserve the right to
redetermine, after such period as may be specified by him, the adequacy of the plan to
accomplish the purpose of the Act or this Directive within the earliest practicable time.
In any case in which a final order of a court of the United States for the desegregation of
such school or school system is entered after submission of such a plan, such plan shall
be revised to conform to such final order, including any future modification of said order.




DoDD 5500.11, May 27, 1971

7. COMPLIANCE INFORMATION

7.1. Cooperation and Assistance. Each responsible Department official shall to the
fullest extent practicable seek the cooperation of recipients in obtaining complhiance with
this Directive and shall provide assistance and guidance to recipients to help them
comply voluntarily with this Directive.

7.2. Compliance Reports. Each recipient shall keep such records and submit to the
responsible Department official timely, complete and accurate compliance reports at such
times, and in such form and containing such information, as the responsible Department
official may determine to be necessary to enable him to ascertain whether the recipient
has complied or is complying with this Directive. In gemerad, recipienty should have
avatlable for the Department vacial and ethiic data showing the extent to which members
of minority groups are heneficiaries of federally assisted programs. In (he case of any
program under which « primary recipient extends Federal financial assistance to any
other recipient, such other recipient shall also submit such comphiance reports to the
primary recipient as may be necessary to enable the primary recipient to carry out its
obligations imposed pursuant to this Directive.

7.3. Access to Sources of Information. Each recipient shall permit access by the
responsible Department official during normal business hours to such of its books,
records, accounts, and other sources of information, and its facilities as may be pertinent
to ascertain compliance with this Directive. Where any information required of a
recipient is in the exclusive possession of any other institution or person and this
institution or person shall fail or refuse to fumish this information, the recipient shall so
certify in its report and shall set forth what efforts it has made to obtain the information.

7.4. Information to Beneficiaries and Participants. Each recipient shall make
available to participants, beneficiaries, and other interested persons such information
regarding the provisions of this Directive and its applicability to the program under which
the recipient receives Federal financial assistance, and make such information available
to them in such manner, as the responsible Department official finds necessary to apprise

such persons of the protections against discrimination assured them by the Act and this
Directive.

§. CONDUCT OF INVESTIGATIONS

8.1. Periodic Compliance Reviews. The responsible Department official or his
designee(s) shall from time 1o time review the practices of recipients to determine
whether they are complying with this Directive.

8.2. Complaints. Any person who believes himself or any specific class of
individuals to be subjected to discrimination prohibited by this Directive may by himsel{
or by a representative file with the responsible Department official a wriiten complaint.

9
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A complaint musi be filed not later than 180 doys from the date of the alleged
discrimination, unless the time for filing is extended by the responsible Department
official. '

83. Investigations. The responsible Departinent official will make a prompt
investigation whenever a compliance review, report, complaint, or any other information
indicates a possible failure to comply with this Directive. The investigation should
include, where appropriate, a review of the pertinent practices and policies of the
recipient, the circumstances under which the possible noncompliance with this Directive
occurred, and other factors relevant to a determination of whether the recipient has failed
to comply with this Directive.

8.4. Resolunion of Matters

8.4.1. If an mvestigation pursuant to paragraph 8.3. indicates a failure to
comply with this Directive, the responsible Department official will so inform the
recipient and the matter will be resolved by informal means whenever possible. 1f it has
been determined that the matter cannot be resolved by informal means, action will be
taken as provided in section 9. of this Directive.

8.4.2. If an investigation does not warrant action pursuant o subparagraph
8.4.1,, the responsible Department official will so inform the recipient and the
complainant, if any, in writing.

8.5. Intimidatory or Retaliatory Acts Prohibited. No recipient or other person shall
intimidate, threaten, coerce, or discriminate against any individual for the purpose of
interfering with any right or privilege secured by section 601 of the Act or this Directive,
or because he has made a complaint, testified, assisted, or participated in any manner in
an investigation, proceeding, or hearing under this Directive. The identity of
complainants shall not be disclosed except when necessary to carry out the purposes of
this Directive, including the conduct of any investigation, hearing or judicial proceeding
arising thereunder. |

9. PROCEDURE FOR EFFECTING COMPLIANCE

9.1. General. If there appears to be a failure or threatened failure to comply with
this Directive, and if the noncompliance or threatened noncompliance canmot be corrected
by informal means, compliance with this Directive may be effected by the suspension or
termination of or refusal to grant or to continue Federal financial assistance or by any
other means authorized by law as determined by the responsible Department official.
Such other means may include, but are not limited to:

9.1.1. A reference to the Department of Justice with a recommendation that
appropriate proceedings be brought to enforce any rights of the United States under any

10
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law of the United States (including other titles of the Act), or any assurance or other
contractual undertaking; and

9.1.2. Any applicable proceedings under State or local law.

9.2. Noncomphiance with Section 6. If an applicant fails or refuses to furnish an
assurance required under section 6., or otherwise fails or refuses to comply with a
requirement mmposed by or pursuant to that section, Federal financial assistance may be
refused in accordance with the procedures of paragraph 9.3. of this section. The
component of the Department of Defense concerned shall not be required to provide
assistance in such a case doring the pendency of the administrative proceedings under
such paragraph except that the component shall continue assistance during the pendency
of such proceedings where such assistance is due and payable pursnant to an application
therefore approved prior to the effective date of this Directive:

9.3. Termination of or Refusal to Grant or to Continue Federal Financial
Assistance. Except as provided in paragraph 9.2. no order suspending, terminating or
refusing to grant or continue Federal financial assistance shall become effective until:

9.3.1. The responsible Department official has advised the applicant or
recipient of his failure to comply and has determined that compliance cannot be secured
by voluntary means;

9.3.2. There has been an express finding, after opportunity for a hearing (as
provided in section 10 of this Directive), of a failure by the applicant or recipient to
comply with a requirement imposed by or pursuant to this Directive;

9.3.3. The action has been approved by the Secretary of Defense pursuant to
section 11. of this Directive; and

9.3.4. The expiration of 30 days after the Secretary of Defense has filed with
the committee of the House and the committee of the Senate having legislative -
jurisdiction over the program involved, a full written report of the circumstances and the
grounds for such action. Any action to suspend or terminate or to refuse to grant or to
continue Federal financial assistance shall be limited to the particular political entity, or
part thereof, or other applicant or recipient as to whom such a finding has been made and
shall be limited in its effect to the particular program, or part thereof, in which such
noncompliance has been so found.

8.4, Qther Means Authorized by Law. No action to affect compliance by any other
means authorized by law shall be taken until:

9.4.1. The responsible Department official has determined that compliance
cannot he secured by voluntary means;

1



DoDD 5500.11, May 27, 1971

9.4.2. The action has been approved by the Assistant Secretary of Defense
(Manpower and Reserve Affairs);

9.4.3. The recipient or other person has been notified of its failure to comply
and of the action to be taken to effect compliance; and

9.4.4. The expiration of at least 10 days from the mailing of such notice to the
recipient or other person. During this period of at least 10 days additional efforts shall be
made to persuade the recipient or other person to comply with this Directive and to take
such comective action as may be appropriate.

10. HEARINGS

10.1. Opportunity for Heaning. Whenever an opportunity for a hearing is required
by section 9. of this Directive, reasonable notice shall be given by registered or certified
mail, return receipt requested, to the affected applicant or recipient. This notice shall
advise the applicant or recipient of the action proposed to be taken, the specific provision
under which the proposed action against it is to be taken, and the matters of fact or law
asserted as the basis for this action, and either:

10.1.1. Fix a date not less than 20 days after the date of such notice within
which the applicant or recipient may request of the responsible Department official that
the matter be scheduled for hearing; or

10.1.2. Advise the applicant or recipient that the matter in question has been
set down for hearing at a stated place and ime. The time and place so fixed shall be
reasonable and shall be subject to change for cause. The complainant, if any, shall be
advised of the time and place of hearing. An applicant or recipient may waive a hearing
and submit written information and argument. The failure of an applicant or recipient to
request a hearing under this paragraph or to appear at a hearing for which a date has been
set shall be deemed to be a waiver of the right to a hearing under Section 602 of the Act
and paragraph 9.3. of this Directive and consent to the making of a decision on the basis
of such information as is available.

10.2. Time and Place of Hearing. Hearings shall be held at the offices of the
responsible component of the Departrnent of Defense in Washington, DC at a time fixed
by the responsible Department official unless he determines that the convenience of the
applicant or recipient or of the component requires that another place be selected.
Hearings shall be held before the responsible Department official or, at his discretion,
before a hearing examiner designated by him.

10.3. Hearing Examiner. The examiner shall be a field grade officer or civilian
employee above the grade of GS-12 (or the equivalent) who shall be a person admitted to
practice law before a Federal court or the highest court of a State.
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10.4. Right to Counsel. In all proceedings under this section, the applicant or

recipient and the responsible component of the Department shall have the right to be
represented by counsel.

10.5. Procedures

10.5.1. The recipient shall receive an open hearing at which he or his counsel
may examine any witnesses present. Both the responsible Department official and the
applicant or recipient shall be entitled to introduce all relevant evidence on the issues as
stated in the notice for hearing or as determined by the officer conducting the hearing at
the outset of or during the hearing.

10.5.2. Technical rules of evidence shall not apply to hearings conducted
pursuant to this Directive, but rales or principles designed to assure production of the
most credible evidence available and to subject testimony to test by cross-examination
shall be applied where reasonably necessary by the officer conducting the hearing. The
hearing officer may exclude irrelevant, immaterial, or unduly repetitious evidence. All
documents and other evidence offered or taken for record shall be open to examination by
the parties and opportunity shall be given to refute facts and arguments advanced on
either side of the issues. A transcript shall be made of the oral evidence except to the
extent the substance thereof is stipulated for the record. All decisions shall be based upon
the hearning record and written findings shall be made.

10.6. Consolidated or Joint Hearings. In cases in which the same or related facts
are asserted to constitute noncompliance with this Directive with respect to two or more
programs to which this Directive applies, or noncompliance with this Directive and the
regulations of one or more other Federal Departments or Agencies issued under Title VI
of the Act, the Assistant Secretary of Defense (Manpower and Reserve Affairs), the
Secretary of a Military Department, or other responsible Department official designated
by the Assistant Secretary of Defense (Manpower and Reserve Affairs) after consultation
with the Assistant Secretary of Defense (Manpower and Reserve Affairs) may, by
agreement with such other Departments or Agencies where applicable, provide for the
conduct of consolidated or joint hearings, and for the application to such hearings of
appropriate procedures not inconsistent with this Directive. Final decisions in such cases,
insofar as this Directive is concerned, shall be made in accordance with section 11.

11. DECISIONS AND NOTICES

11.1. Decision by Person Other Than the Responsible Department Official. If the
hearing is held by a hearing examiner such hearing examiner shall either make an initial
decision, if so authorized, or certify the entire record including his recommended findings
and proposed decision to the responsible Department official for a final decision, and a
copy of such initial decision or certification shall be mailed to the applicant or recipient.
Where the initial decision is made by the hearing examiner the applicant or recipient may-
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within 30 days of the mailing of such notice of initial decision file with the responsible
Department official his exceptions to the initial decision, with his reasons therefor. In the
absence of exceptions, the responsible Department official may on his own motion within
45 days after the initial decision serve on the applicant or recipient a notice that he will
review the decision. Upon the filing of such exceptions or of such notice of review the
responsible Department official shall review the initial decision and issue his own
decision thereon including the reasons therefore. In the absence of either exceptions or a
notice of review the initial decision shall constitute the final decision of the responsible
Department official.

11.2. Decisions on Record or Review by the Responsible Department Official.
Whenever a record is certified to the responsible Department official for decision or be
‘reviews the decision of a hearing examiner pursuant to paragraph 11.1. or whenever the
responsible Department official conducts the hearing, the applicant or recipient shall be

given reasonable opportunity to file with him briefs or other written statements of its
contentions, and a copy of the final decision of the responsible Department official shall
be given in writing to the applicant or recipient and to the complainant, if any.

11.3. Decisions on Record Where a Hearing is Waived. Whenever a hearing is
waived pursuant to paragraph 10.1. a decision shall be made by the responsible
Department official on the record and a copy of such decision shall be given in writing to
the applicant or recipient, and to the complainant, if any.

11.4. Rulings Reguired. Each decision of a hearing officer or responsible
Department official shall set forth his ruling on each finding, conclusion, or exception
presented, and shall identify the requirement or requirements imposed by or pursuant to
this Directive with which it is found that the applicant or recipient has failed to comply.

11.5. Approval by the Secretary of Defense. Any final deciston of a responsible
Department official which provides for the suspension or termination of, or the refusal to
grant or continue Federal financial assistance, or the imposition of anty other sanction
available under this Directive or the Act, shall promptly be transmitted to the Secretary of
Defense, who may approve such decision, may vacate it, or remit or mitigate any
sanction imposed.

11.6. Contents of Orders. The final decision may provide for suspension or
termination of, or refusal to grant or continue Federal financial assistance, in whole or in
part, under the program involved, and may contain such terms, conditions, and other
provisions as are consistent with and will effectuate the purposes of the Act and this
Directive, including provisions designed to assure that no Federal financial assistance
will thereafter be extended under such program to the applicant or recipient determined
by such decision to be in default in its performance of an assurance given by it pursuant
to this Directive, or to have otherwise failed to comply with this Directive, unless and
until it corrects its noncompliance and satisfies the responsible Department official that it
will fully comply with this Directive.
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11.7. Post-termination Proceedings

11.7.1. An applicant or recipient adversely affected by an order issued under
paragraph 11.6. shall be restored to full eligibility to receive Federal financial assistance
if it satisfies the terms and conditions of that order for such eligibility or it brings itself
into compliance with this Directive and provides reasonable assurance that 1t will fully
comply with this Directive.

11.7.2. Any applicant or recipient adversely affected by an order entered
pursuant to paragraph 11.6., above, may at any time request the responsible Department
official to restore fully its eligibility to receive Federal financial assistance. Any such
request shall be supported by information showing that the applicant or recipient has met
the requirements of subparagraph 11.7.1., above." If the responsible Department official
determines that those requirements have been satisfied, he shall restore such eligibility.

11.7.3. If the responsible Department official denies any such request, the
applicant or recipient may submit a request for a hearing in writing, specifying why it
believes such official to have been in error. 1t shall thereupon be given an expeditious
hearing, with a decision on the record, in accordance with rules of procedure issued by
the responsible Department official. The applicant or recipient will be restored to such
eligibility if it proves at such a hearing that it satisfied the requirements of subparagraph
11.7.1., above. While proceedings under this paragraph are pending, the sanctions
imposed by the order issned under paragraph 11.6. shall remain in effect.

12. JUDICIAL REVIEW

Action taken pursuant to Section 602 of the Act is subject to judicial review as provided
in Section 603 of the Act.

13. EFFECT ON OTHER ISSUANCES

13.1. All 1ssuances heretofore issued by any officer of the Departinent of Defense or
its components that impose requirements designed to prohibit any discrimination against
individuals on the ground of race, color, or national origin under any program to which
this Directive applies, and which authorize the suspension or termination of or refusal to
grant or to continue Federal financial assistance to any applicant for or recipient of such
assistance under such program for failure to comply with such requirements, are hereby
superseded to the extent that such discrimination is prohibited by this Directive, except
that nothing in this Directive shall be deemed to relieve any person of any obligation
assumed or imposed under any such superseded regulation, order, instruction, or like
direction prior to the effective date of this Directive.
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13.2. Nothing in this Directive, however, shall be deemed to supersede any of the
following (including future amendments thereof):

13.2.1. Executive Orders 10925, 11114, and 11246 and issuances thereunder;

13.2.2. The "Standards for a Merit System of Personne]l Administration,”
issued jointly by the Secretaries of Defense, of Health, Education and Welfare, and of
Labor, 28 F.R. 734; or

13.2.3. Executive Order 11063 and issuances thereunder, or any other
issuances, insofar as such Order or issuances prohibit discrimination on the ground of
race, color, or national origin in any program or situation to which this Directive is
inapplicable, or prohibit discrimination on any other ground.

14. IMPLEMENTATION

The Secretary of each Military Department shall submit regulations implementing this
Directive to the Assistant Secretary of Defense (Manpower and Reserve Affairs).

15. EFFECTIVE DATE AND CANCELLATION

This Directive shall become effective on the 30th day following the date of its publication
in the Federal Register. DoD Directive 5500.11, December 28, 1964 is superseded and
canceled.

Deputy Secretary of Defeunse

Enclosures - 1
El. Federal Financial Assistance to Which This Directive Applies
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El. ENCLOSURE 1

FEDERAL FINANCIAL ASSISTANCE TO WHICH THIS DIRECTIVE APPLIES

E1.1.1. The Army and Air National Guard (Title 32, United States Code).

E1.1.2. Various programs involving loan or other disposition of surplus property
(various general and specialized statutory provisions including: 40 United States Code
483, 484, 512; 49 United States Code 1101 - 1119; 10 United States Code 2541, 2542,
2543, 2572, 2662, 7308, 7541, 7542, 7545, 7546, T547).

E1.1.3. Nétional Program for Promotion of Rifle Practice (10 United States Code
4307 and anpual Department of Defense Appropriation Act).

E1.1.4. National Defense Cadet Corps Program (10 United States Code 3540(b),
4651). ‘

E1.1.5. Office of Civil Defense assistance to programs of adult education in civil
defense subjects (50 United States Code App. 2281(e), (£)).

El.1.6. Office of Civil Defense radiological instruments grants (50 United States
Code App. 2281 (h)).

El1.1.7. Office of Civil Defense program (with Public Health Service) for
development of instructional materials on medical self-help (50 United States Code App.

2281(e), (D).

E1.1.8. Office of Civil Defense university extension programs for civil defense
mnstructor training (50 United States Code App. 2281 (e)).

E1.1.9. Office of Civil Defense programs for survival supplies and equipment,
survival training, emergency operating center construction, and personnel and
administrative expenses (50 United States Code App. 2281 (1), 2283).

£1.1.10. Office of Civil Defense Shelter Provisioning Program (50 United States
Code App. 2281(h)).

El.1.11. Office of Civil Defense assistance to students attending Office of Civil
Defense schools (50 United States Code App. 2281(e)).

E1.1.12. Office of Civil Defense loans of equipment or matenals from OCD
stockpiles for civil defense, including local disaster purposes (50 United States Code
App. 2281).
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E1.1.13. Navy Science Cruiser Program (Sec Nav Instruction 5720. 19A).
E1.1.14. Civil Air Patrol (10 United States Code 9441).

E1.1.15. Research grants made under the authority of Public Law §5-934 (42
U.S.C. 1892).

E1.1.16. Contracts with nonprofit institutions of higher education or with nonprofit
organizations whose primary purpose is the conduct of scientific research, wherein title to
equipment purchased with funds under such contracts may be vested in such institutions
or organizations under the authority of Public Law 85-934 (42 U.S.C. 1891).

“E1.1.17. Army Corps of Engineers participation in cooperative investigations and
studies concerning erosion of shores of coastal and lake waters (33 United States Code
426).

E1.1.18. Armmy Corps of Engineers assistance in the construction of works for the
restoration and protection of shores and beaches (33 United States Code 426 e-h).

E1.1.19. Public park and recreational facilities at water resource development
projects under the administrative jurisdiction of the Department of the Army (16 United
States Code 460d and Federal Water Project Recreation Act, Public Law 89-72, 79 Stat.
218, July 9, 1965). '

E1.1.20. Payment to States of proceeds of lands acquired by the United States for
flood control, navigation, and allied purposes (33 United States Code 701-c-3).

E1.1.21. Grants of easements without consideration, or at a nominal or reduced
consideration, on lands under the control of the Department of the Army at water
resource development projects. (33 United States Code 558¢ and 702 d-1; 10 United
States Code 2668 and 2669; 43 United States Code 961; 40 United States Code 319).

E1.1.22. Army Corps of Engineers assistance in the construction of small boat
harbor projects (33 United States Code 540 and 577, and 47 Stat. 42, February 10, 1932).

E1.1.23. Emergency bank protection works constructed by the Army Corps of
Engineers for protection of highways, bridge approaches, and public works (33 United
States Code 701r).

E1.1.24. Assistance to States and Jocal interests in the development of water
supplies for municipal and industrial purposes in connection with Army Corps of

Engineers reservoir projects (Water Supply Act of 1958, 43 United States Code 390b).

E1.1.25. Army Corps of Engineers contracts for remedial works under authori;(y of
Section IIl of Act of July 3, 1958 (33 United States Code 633).
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EXHIBIT G
REQUEST FOR APPROVAL OF CONTRACT AND BOND COUNSEL OPINION

To:  Department of Natural Resources (“Owner™)
(*Bond Counsel™)

From: Central Group Management, I.I.C (“Operator™)

RE: [Name of Agreement]

Pursuant to Section 3.8.5 of the Hotel Management Agreement (the “Agreement”),
" Operator submits the following contract(s) for approval by the Owner and Bond Counsel:

1. [Name of Contract & Parties]

Date:

Authorized Representative of Operator
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'EXHIBIT H
REQUEST FOR APPROVAL OF CONTRACT

To:  Department of Natural Resources (“Owner™)

From: Central Group Management, LLC (“Operator™)

RE: [Name of Agreement]

Pursuant to Section 3.8.2 of the Hotel Management Agreement (the “Agreement”),
Operator submits the following contract(s) for approval by the Owner as an Excluded Contract
pursuant to subsection of Section 3.8.4.

1. [Name of Contract & Parties]

Date;

Authorized Representative of Operator
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EXHIBIT 1
PROPRIETARY EMPLOYEE POLICIES

[List as approved by Owner])



EXHIBIT J
BONUS PLAN

The Bonus Pool will be an Operating Expense and shall be calculated as an amount up to
and including 9% of the total payroll and wages, excluding taxes and benefits, paid to Hotel
Employees during a Fiscal Year, to the extent that such amounts are available after paying all
debt service requirements and mandatory payments under the Indenture. The bonus pool will be
distributed to those Hotel Employees that work at Honey Creek Resort State Park, and no
Corporate Management Staff of the Operator will be included in the bonus pool. The allocation
to the Hotel Employees at Honey Creek Resort State Park will be based on the relative
contribution (revenue, expense control, over all cooperation) of each Hotel Employee and their
department for generating the funds available for debt services. The calculation and allocation of
the bonus pool will be submitted to the Owner for its review and approval along with an
explanation for each allocation, prior to the distribution being made to the Hotel Employees.

The Owner shall have the sole discretion to cease the Bonus Pool or reduce the amount available
for the Bonus Pool.
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EXHIBIT K
GUARANTY



GUARANTY

THIS GUARANTY, is made and given effective the : “3 day of i., ap%r«\ ,
2008, by Roberts H. Pace, Jr., and Jean M. Pace, jointly and severally, herein "Guarantor® (even
though more than one), in favor of Iowa Department of Natural Resourtes, an executive branch
department of the State of Yowa, with its principal offices located at Wallace State Office Building,
502 East Ninth Street, Des Moines, lowa 50319-0034 herein “Owner.”

RECITALS

A Owaer proposes to design, plan, develop, bid, and construct a destination State Park
known as Honey Creek Resort State Park (“Honeyv Creek Resort”) in Appancose County, lowa, and

‘has selected Central Group Management, LLC, with its principal offices located at St. Cloud,

Minneseta herein “Operator” to provide management services for the operation of the Honey Creek
Resort State Park.

B. Owner is desirous of utilizing the services and experience of Operator in connection
with the operation and management of the Honey Creek Resort including pre-opening services, and
Operator desires to render such services, all upon the terms and conditions set forth in that certain
Hotel Management Agreement of even date with this Guaranty, herein the “Hotel Management
Agpreement.”

C. It is a condition precedent to the obligation of Owner to enter into the Hotel
Management Agreement that this Guaranty be executed and delivered by Guaranior.

NOW, THEREFORE, in consideration of the Hotel Management Agreemment and for other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
Guarantor hereby covenants and agrees with Qwner as follows:

1. The Guaranty.

1.1 Guarantor hereby absolutely and unconditionally guarantees to Owner the
following (collectively referred to herein as the "Obligations™):

1.1.1  theprompt payment of any and all present and future debis, liabilities
and obligations owed by Operator under this Agreement, including all
indemnification obligations of Operator under the Hotel Management Agreement;
and

1.1.2  the full and timely performance by Operator of all of its obhgatmns
under the Hotel Management Agreement.




1.2 This Guaranty shall be 2 joini and several obligation of each Person who signs
this Guaranty, or a counterpart hersof. No act or thing need occur to establish the Hability
of the Guarantor, and no act or thing, except full payment and discharge of all obligations,
or the written release of Owner as provided below, shall in any way exonerate the
undersigned or modify, reducs, limit or release the lability of the Guarantor.

1.3 LIABOITY UNDER THIS GUARANTY SHALL COMMEMNCE

BMMEDIATELY ON THE OCCURRENCE OF ANY EVENT OF DEFAULT OF THE

HOTEL MANAGEMENT AGREEMENT, NEVERTHELESS, OWNER SHALL NOT

KERCISE IT5 RIGHTS AND REMEDIES HEREUNDER AGAINST GUARANTOR,

INDIVIDUALLY OR TOGETHER, FOR ANY EVENT OF DEFAULT FOR WHICH

DEFAULT THE HOTEL MANAGEMENT AGREEMENT REQUIRE LENDER TC GIVE

OPERATOR ANOTICE OF DEFAULT AND OPPORTUNITY TO CURE, UNLESS AND

UNTIL SUCH NOTICE OF DEFAULT I8 GIVEN TO GUARANTOR AS WELL AS

OPERATOR, AND SUCH EVENT OF DEFAULT IS NOT TIMELY CURED BY

] OPERATOR OR OTHER PERSON WITHIN THE TIME PROVIDED IN THE HOTEL
' MANAGEMENT AGREEMENT. '

1.4 NOTWITHSTANDING ANYTHING ELSE CONTAINED IN THIS

: GUARANTY, THE INDIVIDUAL AND COMBINED LIABILITY OF THE
GUARANTOR, JOINTLY AMD/OR SEVERALLY, SHALL BE AND HERERY IS8
LIMITED TO A PRINCIPAL AMOUNT EQUAL TO §2,000,000.00, PLUS ACCRUED
INTEREST ON SUCH GUARANTEED AMOUNT, LATE CHARGES (IF ANY), AND
ALL ATTORNEYS' FEES, COLLECTION COSTS AND ENFORCEMENT EXPENSES
REFERABLE THERETC AS PROVIDED IN THE HOTEL MANAGEMENT
AGREEMENT THE OWNER MAY APPLY ANY SUMS RECEIVED BY OR
AVATLABLE TO THE OWNER ON ACCOUNT OF THE OBLIGATIONS FROM
OPERATOR OR ANY OTHER PERSON {(INCLUDING ANY OTHER GUARANTOR OF
SUCH OBLIGATIONS), FROM THEIR PROPERTIES, OUT OF ANY COLLATERAL
SECURITY OR FROM ANY OTHER SOURCE TO PAYMENT COF THE EXCESS.

2. Continuing Guaranty. This Guaranty is an absolute, unconditional, complete and
continuing guaranty of payment and performance of the Obligations. The obligations of Guarantor
bereunder shall not be released by any action which might, but for this provision of this Guaranty,
be deemed a legal or equitable discharge of a surety or guarantor, other than irrevocable payment and
performance in full of the Obligations. Wo notice of the Obligations or of any renewal or exiension
thereof need be given to (Guaranior.

2.1 CGuaranior hereby waives:

2.1.1 presemiment, protest, notice of dishonor, nonpayment or
nonperformance of any and all of the Obligations; and



2.1.2 netice of acceptancs of this Guaranty and notice of any liability to
which it may apoly;

, . 3. Discharge of Guaranty. Without further action by the Guarantor and upon the
payment m fnll of the Obligations, the Guarantors’ Hability hereunder shall cease and be discharged,

and the Owner shall execute and defiver io the Guarantors an appropriate instrument in writing

evidencing the release and discharge of the Guarantors from all liability under the terms hereof,

4. Other Transactions. The lability of the Guarantor shall not be affected or impaired
by any of the following acts or things (which the Owner is expressly authorized to do, omit or suffer
from time io time, both before and afer revocation of this Guaranty, withcut notice to or approval
by the undersigned): ‘

4.] to amend, extend or supplement the Hotel Management A gresment , o waive
compliance by Operator or any other Person with the terms thereof and to seitle or
compromise any of the Obligations without notics to Guarantor and without affecting the

. liabilities of Guarantor. Mo invalidity, ixregularity or unenforceability of all or any part of
the Obligations or of any security therefor or other recourse with respect thereto shall affect,
impair or be a defense to this Guaranty; <

4.2 anywaiver or indulgence granted to Operator, any delay or lack of diligence
in the enforcement of Obligations, or any failure to institute proceedings, file a claim, give
any required notices of otherwise protect any Obligations;

4.3 any full or partial release of, settlement with, or agreement not to sue,
Operator or any other guarantor or other person lable in respect of any Obligations;

4:4 - any transfer of any Obligations or any evidence thereof;

The Liabilities of Guarantor shall not be affected by any failure, delay, neglect or omission on the part
of Owaner to realize npon any of the obligations of Operator to Owner, or upon any collateral or
security for any of the Obligations, nor by the taking by Owner of {or the failure to take) any other
guaranty or guaranties to secure the Obligations, nor by the taking by Owner of {or the failure to take
or the failure to perfect its sécurity interest in or other lien on) collateral or security of any kind. No
act or omission of Owner, shall affect or fropair the obligations of Guaranior hereunder. This
Guaranty shall continue in full force and effect, both as to the Cbligations now existing and/or
hereafter created, notwithstanding the release of or extension of time to any other guaranior of the
Obligations or any part thereof,

5. Timne of the Bssence. Time is of the essence with respect to Guarantor's obligations
under this Guaranty. Ifany remedy or right hereby granted shall be found to be unenforceable, such
unenforceability shall not limit or prevent enforcement of any other remedy or right hereby granted.




6. Application of Payments. Any and al] payments made by Guaranior or by any other
Person, and/or the proceeds of any or all collateral or security for any of the Obligations, may be
applied by Owner on such items of the Obligations as Owner may elect.

o

7. Recovery of Payment. If any pavment received by Owner and applied to the
Obligations is subseguently set aside, recovered, rescinded or required to be returned for any reason
(including, without limitation, the bankruptey, insolvency or reorganization of Operator or any other
obligor), %he Obligations to which such payment was applied shall for the purposes of this Guaranty
be desmed to have continued in existence, notwithsianding such application, and this Guaranty shall
be enforceable as to such Obligations as fully as if such application had never been made.

8. . Operator's Financial Condition. Guaranter is farniliar with the financial condition of
Operator, and Guarantor has executed and delivered this Guaranty based on Guarantor's own
judgment and not in reliance upon any statement or representation of Owner. Owner shall have no
obligation to provide Guarantor with any advice whatsoever or o inform Guarantor at any time of
Owner's actions, evaluations or conciusions on the financial condition or any other matier cancemmcr
Operator.

9. Remedies. All remedies afforded to Owner by this Guaranty are separate and
cumulative remedies and no one of such remedies whether or not exercised by Owner, shall livnit any -
of the other remedies available to Owner and shall in no way limit or prejudice any other remedy
which meer may have,

10.  Baskruptcy of Operator. The Habiliiies and obligations of Guarantor under this
Guaranty shall not be impaired or affected by the institution by or against Operator or any other
Person of any bankruptey, reorganization, arrangement, insolvency or liguidation proceedings, of
any other similar proceedings for relief under any bankruptey law or similar law for the relief of
debtors. Any discharge of any of the Cbligations pursuant to any such bankruptey or similar law or
other law shall not diminish, discharge or otherwise affect in any way the obligations of Guarantor
under this Guaranty. "

11. Costs and Expenses. Guarantor shall pay or reimburse Owner on demand for all out-
of-pocket expenses (including in each case all reasonable fees and expenses of counsel) incurred by
Cwaer arising out of or in connection with the enforcement of this Guaranty against Guarantor.

12, Waivers and Amendments. This Guaranty can be waived, modified, amended,
terminated or discharged only explicitly in a writing sigeed by Owner. A waiver so signed shall be
effective only in the specific instance and for the specific purpose given.

13.  Notices. Any notice or other communication to any party in connection with this
Guaranty shall be in writing and shall be sent by manual delivery, telegram, telex, facsimile
transmission, overnight courier or United States mail {postage prepaid) addressed, in the case of
Gudrantor, at the address specified below his, her or its signature below, and, in the case of Owner,



at the address set forth in the Hotel Management Agreement, or at such other address as such party
shall have specified to the other party hereto in writing. Al periods of notice shall be measured from
the date of delivery thereof if manually delivered, from the date of sending thereof if sent by
telegram, telex or facsimile transmission, from the first Business Day after the date of sending if sent
by overnight courier, or from four days after the date of meiling ifmailed. Pither party may change
his, her or its address for notices by a notice given not less thar five (5) Business Days prior io the
efiective date of the change. ‘

14, Guarantor Acknowledgments. Guarantor acknowledges that:

14.1  Guarantor is not insolvent nor will the undersigned become insolvent as a
result of the execution and delivery of this Guaraniy

142  Guarantor's counsel has advised Guaranior in the ne gotiation, execution and
delivery of this Guaranty;

14.3  Owner has no fiduciary relationship to Guaranior; and

14.4  go joint venitre exists between Guarantor and Owner.

15, Binding Effect. This Guaranty shall:
15.1  remain in full force and effcct‘ until:
15.1.1 irrevocable payment and pexf@ﬁn&me in foll of the Obligations, or
15. 1.2 the express written release of Guarantor by Owner, and

15.1.3 the expiration of the obligation, if any, of Owner to extend credit
accormrnodations to Operator; '

152 be binding upon Guarantor: and |

15.3  inwre to the benefit of, and be enforceable by, Owner and its successors,
transferees and assigns.

16.  Goveming Law and Construction. The laws of the State of Towa shall govern and
determine all matters arising out of or in connection with this Agreement without regard to the
choiee of law provisions of lowa law. In the event that any proceeding of quasi-judicial or judicial
nature is commenced in counection with this Agreement, the exclusive jurisdiction for the
proceeding shall be brought in Polk County, Iowa. This provision shall not be-construed as waiving

. any immunity to suit or Hability, including, without limitation, sovereign immunity in State or E

Federal court.




17.  Litigation. There are no actions, suits or proceedings pending or, to the knowledge
of Guaranier, threatened against or atfecting Guarantor which, if determined adversely to Guarantor,
would have a material adverse effect on the condition of Guarantor or on the ability of Guaranior to

perform its obligations under this Guaranty. Guaranior i3 not in viclation of any Governmental
Regnirement

where such violation could reasonably be expected (0 impose a material liability on
Guarantor.

18.  Taxes. Guarantor has filed all federal, state and local tax returns required to be filed
and has paid or made provision for the payment of all faxes due and payable pursuant to such returns

and pursuant to any assessments made against him, or her or any of his or her property other than

taxes, fees or charges the amounnt or velidity of which is currently being contested in good faith by
appropriaie proceedings.

19, Counterparts. This Guaranty may be executed in any number of counterparts, each -

of which, when g0 executed and delivered, shall be deemed an original, but all

such counterparis
together shall constitute but one and the samé instrument.

2. Geseral. All representations and warranties contained in this Guaranty, or in any
other agreement between Guarantor and Owner, shall survive the execution, delivery and
performance of this Guaranty and the crestion, payment and performance of the Obligations.
Captions in this Guaranty are for reference and convenience only and shall not affect the
interpretation or meaning of any provision of this Guaranty, '

N WITNESS WHEREQF, Guaranior has executed this Guaranty as of the date first above

written.

GUARANTOR: - B GUARANTOR:
g L {/ 4 .
N P At S [re

Roberts H. Pace, Jr. }e{én/M. Pace

Address: ; Address: ‘
205 Park Aol So # 24 28 FPurk e Jr A 200
dc. Clowd il BN J€, C(of»-,-;(’/ el T {636
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